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JUL 28 2008
BY FEDERAL EXPRESS Office of :;he ASA (CW)

The Honorable John Paul Woodley, Jr.
Assistant Secretary of the Army, Civil Works
108 Army Pentagon, Room 3E446
‘Washington, D.C. 20310

Washington, DC

Re: .Determinaﬂon of Two Reaches of the Santa Cruz River as
“Tradifional Navigable Waters

Dear Assistant Secretary Woodley:

On May 23, 2008, Colonel Thomas H. Magness, United States , acting as the
Commander of the Los Angeles District of the Army Corps of Engineers (“the Corps™), issued 2
written determination that two reaches of the Santa Cruz River in southem Arizona are
traditional navigable waters (“INW™} pursuant to 33 C.F.R. § 328.3. 'We understand that Cotps
Headquarters is reviewing that determination. The purpose of this letter is to provide you with
comments regarding Colonel Magness’ determination (hereinafier called the “TINW
Determination™) which, it our view, has no factual basis and is legally unsupportable.

1. Background on the Associations.

As a preliminary matter, the Nationial Association of Mome Builders (“NAHB”) is a
national trade association consisting of more than 235,000 builder and associate members
organized into approximately 850 affiliated state and local associations in all 50 states, the
Distriet of Columbia and Puerto Rico. NAHB’s members include ipdividual and firms that
construct single-family homes, apartraents, condominiums, and commercial and industrial
projects, as well as land developers and remodelers. NAHB has been closzrly involved in a
number of Clean Water Act regulatory issues, including issues arising under the Section 404
permit program administered by the Corps. 1

The Home Builders Association of Central Arizona (“HBACA™) ind the Southem
Arizona Home Builders Association (“SAHBA™) are affiliates of NAHB., HBACA was formed
in 1951 to provide a unified voice on issues affecting the housing and building jndustry in central
Arizona, including Maricopa and Pinal Counties, and currently has approximaﬁely 850 members.
SAHBA was similarly formed in 1953 to provide a vehicle for businesses i the housing and
building trades industries in southern Arizona (including Pima County) to address issues relating
ta lhose indusiries. SAHIBA presently has approximately 700 members.
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All three Associations represent their members in legal, regulatory and legislative matters .
affecting the use and development of their land, including matters arising under the Clean Water
Act. For the reasons set forth below, we are very concerned about the basi§ for the TNW
determination, and the precedent that this determination may establish in the iarid Southwest,
given the historic and current condition of the Santa Cruz River.

2. The TNW Determination. |
[

As previously stated, Colonel Magness has determined that two reaches df the Santa Cruz
River, which is located in southern Arizona, ace TNWSs. One reach determined tp be navigable is
called “Study Reach A” and begins at the U.S. Geological Survey (“USGS™) gage station near
Tubac, Arizona, and ends at the USGS gange station near Continental, Arizona, a distance of
approximately 20 miles. By most historical accounts, the Santa Cruz River was ephemeral or
intermittent in this area with very limited and imegular surface flows. The Arizona Department
of Environmental Quality (“ADEQ”) has classified Study Reach A as an eplipmeral water for
water quality and related purposes. A.A.C, R18-11-101(27) & App. B. At present, base flow in
the Jower portion of Study Reach A is regulated by the discharge of sewage éffinent from the
Nogales International Wastewater Treatment Plant, while the upper portion ofjthis reach is dry
most of the year, {
|
The other reach determined to be navigable is called “Study Reach E;h%md begins at the
outfall of Pima County’s Roger Road wastewaisr freatment plant in northwestern Tucson,
Arizona, and ends at the Pima County-Pinal County border, a distance of approximately 30
miles. Historically, this reach was ephemeral and presently has no natural flow for most of the
year. Its base {low is sewage effluent that is discharged from Pima County wastewater treatment
plants in northwest Toncson  ADEQ has classified Study Reach B as m “ei?ﬂuent—dependant
water” for water quality and related purposes. A.A.C. R18-11-113(D)(7). '

3. The Legal Test for Navigability.

As an initial matter, the Associations want to make clear our position that the jurisdiction
of the Clean Watér Act (“CWA™) covers more than just TNWs, In Rapanos v. United States,
547 U.5. 715 (2006), both Justice Scalia (writing for the four-Justice plurélity) and Justice
Kemmedy (concurring in the judgment) agreed that the CWA’s scope extends belyond TNWSs, See
id. at 731 (Justice Scalia: “[T]he Act’s term ‘navigable waters’ includes somgthing more than
traditional navigable waters ...."); id at 779 (Justice Kennedy: “...[TThe Act contemplates
regulation of certain ‘navigable walers”™ that are not in fact navigable”), However, the
determination of whether an aquatic featare is 2 TN'W is the crucial, foundatignal component of
each of their CWA, analyses. Justice Scalia wrote that one “finding” necessary 1o determine if a
wetland Is covered by the CWA is if the “adjacent channel contains a ‘wate[r] of the United
States,’ (i, a relatively permanent body of water connected to traditional intersiate navigable
waters) ....” Jd. at 742 (emphasis added). ustice Kemmedy stated that “the Corps’ jurisdiction
over wetlands depends upon the existence of a significant nexus between the wetlands in
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question and navigable waters in the traditional sense.” Id. at 779 (emphasis a.dgded) (Kennedy,
1., concurring). Thus, while the CWA’s purview is not coterminous with TNWs, waters deemed
navigable in the traditional sense remain critical to determine the reach of Corps asd EPA
authority, . ‘

The defermination of what Artizona nvers qualify as TNWs should be a simple,
straightforward inquiry of what has been previously regulated by the Corps undey the Rivers and
Harbors Act (“RHA™), 33 U.S.C. §§ 403, 407. The Colorado River is the only water body in
Arizona that qualifies.’ Previously, the Corps concluded that the Gila River wds non-navigable
from Painted Rock dam to the Colorado River. If that reach of the Gila River is not navigable,
then federal regulatory authority under the REIA could not extend to upstream reaches of the Gils
River or any of its tributaries since RHA jurisdiction requires a contimuous water-borne
connection.? Therefore, the Colorado River represents the only watercourse “traditionally”
regulated in Arizona.

The Corps” regulatory definition of the term “waters of the United Stafes,” found m 33
C.F.R. Part 328, does not alter the scope of federal jurisdiction. The test for traditional federal
regulatory authority over “navigable waters of the United States” was set forth in The Daniel
Ball, 77U.8. 557, 563 (1870), which explained: E

The test by which to determine the navigability of our sivers is
found in their navigable capacity. Those rivers are public
navigable rivers in law which are navigable in fact. Rivers %:
navigable in fact when they are used, or susceptible of being us

in their ordinary condition, as highways for commerce, over which
trade and travel are or may be conducted in the customary modes
of trade and travel on water. And they constitute navigable watérs
of the United States within the meaning of the acts of Congress|in
contradistinction from the navigable waters of the States, when
they form in their ordinary condition by themselves, or by uniting
with other waters, a continued highway over which commerce isjor
may be carried on with other States or foreign countries in the
customary modes in which such commerce is conducted by watel.

Under this test, a water body must be used, or susceptible of being used, as a highway for
comumetce and, either by itself or in conjunction with other waters, form a continuous interstate
highway for water-borne commerce.

i
' Arizona v. California, 283 US. 423 (1931). Notably, the Colorado River is| the only Arizona
watercourse listed on the Los Angeles District website as regulated under the RHA.

I
* See e.g., Minnehaha Creek Watershed Dist. v. Haoffman, 597 F.2d 617, 621-22 (8th C,!IJ:' 1979),
i
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The Corps’ regulatory definition of “waters of the United States” incorpor ites The Daniel
Bell test. So-called “(a)(1)” waters purport to consist of waters that were traditignally regulated
based on their ability to form a continuous interstate highway for water-borne commerce. See 33
C.F.R. §3283(a)1) (referring to “waters which are currently used, or wers used in the past, or
may be susceptible to use in interstate or foreign commerce, including all wFters which are
subject to the ebb and flow of the tide™). The Sepreme Court’s recent opinipns in Rapanos
similarly refer t0 “waditional interstate navigable waters” and to “waters susc?:txble to use in
interstate commerce — the traditional understanding of the term ‘*navigable waters of the United
States.” Rapanos v. United States, 126 $.Ct. 2208, 2216 (citing 33 CFR. §328(a)(1))
(plurality opinion), 2237 (Kemnedy, J., concurring) (emphasis supplied). See alio Sierra Pacific
Power Co. v. FER.C., 681 F.2d 1134, 1138-40 (9th Cir. 1982) (holding that the Truckee River
is not a navigable water of the United States beecause it lacks a navigable integstate linkage by
water), Puget Sound Power & Light Co. v. F.ERC., 644 F2d 785, 789 {Sth Cir. 1981)
(“Navigability depends upon the sfream’s usefulness as a transportation ]mechamsm for
commeree™).

In short, for 2 water body to be classified as 2 TNW, the water body must have been used,
or be susceptible to use as a highway for water-bormne interstate commerce, as opposed to being

capable of floating a small boat immediately after a flood event or during pepk discharges of
sewage effluent, f

4, The Historical Evidence and Finding of Non-Navigability Made P.y the Arizona
Navigable Stream Commissiozn.

Colonel Magness Ias apparently 1gnored the findings and detexmination that were made

m 2006 by the Arizona Navigable Siream Adjudication Commission (“the Commission™), which

was established by A.R.S. §37-1101, et seg., for the purpose of investigating and determining

whether rivers, streams and other water bodies in Arizona were navigable for title purposes as of

Febrvary 14, 1912, The Commission conducted hearings, received evidende and ultimately

determined “that the Santa Cruz River was not used or susceptible to being used, in its ordinary

and natural condition, as a highway for commerce, over which trade and trayel were or could

have been conducted in the customary modes of frade and travel on water as of February 14,

19127 Arizona Navigable Stream Adjudication Commission, Repori, Findings And

Determination Regarding The Navigability Of The Santa Cruz River From The Mexican Border

To The Confluence With The Gila River 27 (Oct_ 18, 2006) (“*Navigability De rmmahon”) > In
addition, the Commission also determined: ‘
1

° “[TThe Santa Cruz Rivet, while considered to be a perennial stream, has an

almost insignificant flow during the dry seasons of jthe year. As of

February 14, 1912 and cumently, it flows/flowed primarily in direct

response to precipitation and seasonal storms.”

* A copy of the Commission’s Navigability Determination is enclosed with this letter,
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. “{TThere is no evidence of any historical or modem cormTarciai boating
having occurred on the Santa Cruz River.”
» “ITThere is no evidence of any commercial fishing having pocured on the
Sarita Cruz River.”
. ' | .
Id. at 28 The Navigability Determination discusses a|considerable amoupt of c@dence,
mcluding written documents, studies, newspapers and other historical accounts, concerning pre-

historic, historic and current conditions in the Santa Cruz River valley in support of its findings
and determinations, which will not be repeated in this letter. Jd. at 17-26, Tghe Commission
summarized this evidence as follows: ‘

Id, at 25.

Although the Santa Cruz River has never within history or know

prehistory been congidered a navigable river, addition

requirernents for water from mining activities, agriculture and
general requirements due to increased population diminished the
amount of water available in the riverbed by a significant amount
by 1912. As ofthe date of statehood, while there was some flow in
the upper reaches of the Santa Cruz River, ie., in Santa Crp.c
County, the remainder of the river would have to be considered
ephemeral or intermittent at best. The lower reach of the river
frfom Marana north to the confluence with the Gila River has
always been dry, flowing only in response to significant
precipitation. The Santa Cruz valley has served as an overland
trade route from prehistoric times, but there is no documented
record of any trade or travel on the river during the period leading
up to statehood. Travel in or near the Santa Cruz River was
accomplished by horseback, wagon, pack mule, trains and later
automobiles as the road system mmproved.

Other historians and commentators have provzded similar descriptions |of the Santa Cruz
River. For example, in a recent study of major fiver systems in the southwestern United States,
which was sponsored in part by the USGS, the authors Summarized the Sa{'xta Cruz River as

follows:

National Association of Home Bujlders o 1201 15th Strect!

f
[TJbe Santa Cruz was a discontinuous ephemeral strearn in |
1800s with effluent-influent reaches that sﬁpportcd dense wo dy
vegetation With the exception of periods of flooding, there 15 no
evidence that the Santa Crpz River had continnous flow o
headwaters to its terminus at the Gila R.wm:l Instead, local reac hes
of perennial flow punctuated an otherwise’ aphemerai stream. |

i
i
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Robert H. Webb, Stanley A. Leake and Raymond M. Turner, The Ribbon of Gr}een Change in
Riparian Vegetation in the Southwestern United States 254 (Univ. of Arizona 2007)

An historian who has served as an expert witness for the Arizona Attorney General’s

Office and the City of Tucson on water-related issues has stated, in 2 report brepared on the
upper Santa Cruz River (Whlch includes Study Reach A):

Virtua]ly no evidence exists to suggest the river was at any time
navigable, Indeed, the river’s miost yecent biographer, Michagl
Logan, entitled his eloquent and scholarly volume published in
2002, The Lessening Stream.: An Environmental History Of
Santa Cruz River. It never mentions navigation. This persuasi
mterdisciplinary synthesis, supported by sound primary research,
sldllfully weaves history with geology, archaeology, at’i
anthropology and concludes that the history of the upper San
Cruz River centered on irrigation and agriculture, not navigation pr
commerce. Similarly, Tellman and Yarde dutifully attempt to
report navigation possibilities in their account.  However,
compelling primary source information that suggests the 8
Cmz River as a navigable stream does not exist, Put another way,
the bng and tempestuous history of conflicts over a chromca?ly
intermittent stream and the high premium given to its imga‘cq)

capabilities ~ the great demands placed on the documented 1

of the surface water — further indicates that navigational use was
highly unlikely. The preponderance of scientific evidence]...
attests to the fact that surface flows at {the time of statehood] were
virtually nom-existent. The warers of the Santa Cruz River fiteled
the basin’s sconomy but they were not used for their mvigability
and ftransportation value. Instead, this ‘*lessening siream’s”
intermittent supply served agricultural and domestic needs.

i
Jack L. August, Jr., The Upper Santa Cruz River. History Of A Lessening Stream 14-15 (March

2003} (citing Michael F. Logan, The Lessening Stream: An Environmental His
Cruz River (University of Arizona Press 2002), and Barbara Tellman and

tory Of The Santa
Richard Yarde, 4

Historical Study Of The Santa Cruz River: Background Information For |Determination of

Navigability Of The River At The Ttme Of Statehood, 1912 (Water Resource=
University of Arizona 1996)).

Colonel Magness, unforimately, ignored these publications and repo
Commission’s Navigability Determination, and instead provided facts t
misleading or simply irzelevant to determining whether the two study reaches
may be susceptible to use, as highways of interstate commerce.

National Association of Home Builders » 1201 15th Strect, N.W. « Washington,
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For example, Colonel Magness notes that easthen dams were constructed on the river in
the mid-1800s. TNW Determination at 1-2. The small lakes formed by these darhs were used for
milling, hunting waterfow], aquaculture and other purposes until the 1880s.{ J/d. First, the
location of these improvements is not within either study reach. Instead, they wére near present-
day Silverlake Road, which is in South Tucson. Study Reach A ends about 30 iles south of this
location, while Study Reach B begins about 8 miles north-of this location. | ‘
Second, the reach of the Santa Cruz River from Martinez Hill, located szt of the Tucson
Intemational Adrport, to Sentinel Peak, near present-day Congress Street,|was apparently
perenmial until the early twentieth century, at which time the City of Tucson’s| development of
infiltration galleries and shallow wells for municipal water supplies dried up {\at reach of the
river. See Webb, supra, at 258-59. A photo of the Santa Cruz River in this afea is attached to
the TNW Determination as Exhibit B.*" As the picture shows, however, this drea was covered

with grasses and mesquite groves, and was described as “swampy.” Id. at 255,

Third, the reference to the river being “wide and deep enough to ﬂjat a ‘maramoth

steamboat’ (TNW Determination at 2) appears to refer to exaggerations made by a real estate
speculator in the late 1800s: ‘

Back at the end of the nineteenth century, an enterprising land
speculator promoted sales of property at Calabasas (now Rio Ri¢o,
north of Nogales) with brochures showing ocean-going steamships
moored at a busy Santa Cruz River wharf. ... The story persisted
for years that steamships had plied the river. Anyone who cameito
see the busy wharf was destined to be disappointed in the shallow

marshy creek, unable to support even small boats except i flopd
season. '

Barbara Tellman, Richard Yarde and Mary G. Wells, Arizona’s Changing Rivers: How People
Have Affected the Rivers 3 (Water Resouzces Center, Univ. of Ariz. March 199;7).

The reality is that, as the foregoing autherities demonstrate, Colonel Magness® statement
that ‘[ujntil the late niveteenth century, the Santa Cruz River was primarily a perennial
watercourse that served the region’s agricultural needs until a quickly developing industrial
society began to tap the river subsurface flow” (TNW Determination at [), is simply not
accurate. In fact, much of the river was historically ephemeral or, at best, intermittent, including
the two study reaches the Corps has declared to be TNWs. There is no evidence that either study

|

l
! The same photo is also reproduced in Webb, at page 268, which describes the photo as showing a
dowpstream view of the river in 1904, looking northeast fiom the slope of Sentinel Pgalc It s surprising

that the only historic photo appended to the TNW Determination is not fiom either study reach, but

instead shows another portion of the rivet. At a rojuitnum, this fact should have béen clearly noted 1o
avaid confusion.

National Association of Home Builders » 1201 15th Street, NNW. = Washingtun,l?.c. 20005
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reach was used, or was susceptible to being used, for any form of inferstate waterborne
comimerce, as the Commission detenmined in 2006, :

5, The Corps’ TNW Determinatiou ¥s Unsupported By Any Legitimate fﬂ.vidence.
a. The Ordinary Cendition of the Santa Cruz River.

Colonel Magress contends that the two study reaches possess “physicali characteristics”
indicating that they have the capacity and susceptibility to be navigated by rekreational water
craft. TN'W Determination at 2. As a preliminary matter, a water body’s suscepfibility o use for
recréatiornl purposes is 1nsufﬁc1ent by itself to support a finding that the water body is a TNW,
i.e., susceptible to being used as a highway for interstate commerce. See, e.g.,| Alaska v. 4hta,
Inc., 891 F.2d 1401, 1404-05 (9th Cir. 1989} (holding that evidence of substantial commercial
use by recreational watercraft industry that employs some 400 persons supported finding of
river’s navigability at statchood). Puget Sound Power, 644 F.2d at 788 (“The ‘personal or
private use¢ by boats’ may demonstrate ‘the availability of the stream for the Flmpler types of
commercial navigation.””} (quoting United Siates v. Appalachian Electric Power Co., 311 U.S,
377, 416 (1940)). Putting aside that legal error, the discussion that follows on paces 2 through 4
of the TNW Determination is incomplete and misleading,

Colonel Magness reviewed flow data published by the USGS for s t:rcﬁm gages located
near Tubac, Amado and Continental evaluating the Study Reach A, and gages near Cortaro Road
and Trico Road in evaluating Study Reach B. Colonel Magness discussed the mean and average
flow rates at these gage stations. The problem with this approach is that it fa11§ to properly take
into account flood flows that yesult from localized stoxm events, which do pot represent the
ordinary or normal base flow in the river. As the Supreme Court has explained:

In the case of the Rio Grande in New Mexico, the Court said ... :
“Its use for any purposes of transportation has been and|is
exceptional, and only In times of temporary high water. The
ordinary flow of water is insufficient. It is not like the Fox River,
which was considered in The Montello, in which was an abundant
flow of water and a general capacity for navigation along its enfire
length, and although it was obstructed at certain places by rapids
and rocks, yet these difficulties conld be overcome by canals and
locks, and when so overcome would leave the stream, in/its
ordinary condmon, susceptible of use for general navigational
purposes,” [Tlhe Court, describing the Red River in fthe
western part of Oldahoma, said that “Only for short intervals, when
the rain-fall is running off, are the volume and depth of the w Mter
such that even very small boats could be opemted therem. . e
rises usually Jast from one to seven days and in the agg:ec ate
seldom cover as much as forty days in the year;” and, in relation to

National Assaciation of Home Builders o 1201 15th Strect, N.'W. o Washingron, D.C. 20005
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the eastern part of the river, it was found ... that “Its characteristicy
are such that its use for tramsporiation has beenm and must b
exceptional, and confined the irregular and short periods o
temporary high water,” In [a third case] the Court accepted the
findings of the two courts below as to the nonrnavigability of the
Arkansas River above the mouth of the Grand River in Oklahomaﬁ,
and the District Court, to whose findings the Creuit Court of
Appeals referred, had said that “The use of that portion of the river
for transportation boats has been exceptional and necessarily on
high water, was found impractical and abandoned. The rafting of
logs or freight has been attended with difficulties precluding
utility, There is no practical susceptibility to use as & highway qf
trade or travel.” 1

United States v. Utah, 283 US. 64, §7-88, n.12 (1931) (quoting United State,év Ric Grande
Darm & Irrigation Co., 174 U.S. 690, 699 (1899); Oklahoma v. Texas, 258 U.S. 574, 587 (1 922)
Brewer-Elliott Ol & Gas Co. v. United States, 260 U.S. 77, 86 (1922). (citations omxtted) See
also North Dakota v. United States, 972 F.24 235, 239 (8th Cir. 1992) (an isolated commercial
venture that is partially successful because of umusually high water is npot evidence of
navigability); Puget Sound Power, 644 F24 at 787 (“If the waterway is merely capable of
exceptional transportation during periods of high water, it is not navigable.”).

Here, it is apparent from the face of the TN'W Determination that the Sdnta Cruz River’s
normal flow is substantially less than the peak flow. For example, while thf mean monthly
discharge at the Continental gage station since 1940 has varied from 0.43 cfs to 76 cfs, the
maximum peak flow at that same station was approximately 45,000 ¢fs in the jearly 1980s, and
the minimum peak flow has exceeded 1,000 cfs 63 times (approximately oncj each year) since
1940. TNW Determination at 3. The data presented in the TN'W Determination show a similar
pattemn for the other gage stations. In order to determine the ordinary or normal flow Tate,
therefore, Colonel Magness showld have eliminated peak (i.e., flood) flows py, for example,
calculatmcr the mean or average flow rate without considering the 25 highest d ly mean fJows to
exclude periods of temporary flooding,

Instead, peak flows apparently are discussed in the TNW Determination to show that for
2 fow weeks each year (or less) the Santa Cruz actually carries more than a few cubic feet per
second of water, Compare, e.g., Athna, 891 F.24d at 1402 (stating that the nprmal flow in the
river at issue varies from 3,600 to 4,800 cfs from May through September). The issue, again, is

*In United States v. Utah, by contrast, the special master had detenmined that portigns of the Colorado
River specifically deterxmncd that the river’s “susceptibility of use as a highway for|commerce was not
confined to exceptional conditions or for short periods of ternporary hzgh wate:, butithat during at least
nine months of each year the river ordinarily was susceptible of such use ... " Zd, at 37“
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a
the “ordinary condition™ of the Santa Cruz River, not its peak flows during flood events, as the
courts have repeatedly stated. : E

Even more troubling js the failure of Colonel Magness to acknowledge the role that
sewage effluent plays in maintaining minimum flows in both stody reaches. The base Ilow in
Study Reach A is regulated by the Nogales International Wastewater Treatment Plant
(“NIWTP”), which is located near Rio Rico, Arizona, approximately 10 miles south (upstream)
of the Tubac gage station. The NIWTP discharges between 8.8 mgd and 16.0 mgd of sewage
effluent into the Santa Cruz River every month. According to the Environmental Protection
Agency “[t]he volume of effluent discharged from the NIWTP is directly but mot completely
correlated with the length of the above ground portions of the Santa Cruz River. This length,
depending on season and year, currently averages about 26 km (16 miles).” . Environmental
Assessment  for  Nogales Iniernational  Wastewater  Treatment Plant  (NIWIF)
Upgrade/Expansion, 1-36 (Region IX, U.S.E.P.A.).b See aiso id. at 1-17 (“it is:clear, however,
that during the vast majority of the time, the primary contributor to surface flow] downstream of
the NIWTP is the volume of effluent discharged to the Santa Cruz River”). Similarly, the USGS
has stated that base flow at the Tubac gage station “is regulated by [the} sewagg treatment plant
at Rio Rico. Ne natural flow for most of each year.” USGS, Water Resources Data Arizona:
Water Year 1999, Water-Data Report AZ-99-1, 179 {2000) (emphasis supplied). -

Study Reach B is likewise dominated by sewage effluent. Pima County operates and
maintains two metropolitan area wastewater treatment facilities, which are Jocated near the Santa
Cruz River at Roger Road and Ina Road. In fact, the southern (upstream) limit of Study Reach B
is the Roger Road sewer plant’s outfall. TNW Determination at 1. The combined treatment
capacity of those facilities is 78.5 mgd, and they collectively discharged over 52,000 acre-feet of
effluent directly into the river in 2007, Pima County Regional Wastewater Reclamation
Department, 2007 Efffuent Generation Report 37 As a consequence, virtually|all of the flows
recorded in Study Reach B are the result of the discharge of sewage effluent into the river. For
example, the USGS has stated that most of the base flow at the Trico Road gage station, located
in the northern (downstream) portion of Stady Reach B, consists of effluent disgharged from the

Ina Road sewer plant, which is located 17.6 tiles upstream. USGS, Water RFSOW‘C&S Data at
191. :
{

., Remarkably, the TNW Detennination fails to squarely address tﬁe fact that the

ordinary” flow in both study reaches consists primarily (if not completely) of sewage effluent.
Instead, the TN'W Determination cryptically notes, for example, that ADEQ “has adopted water
® This environmental assessment and other background information on the NIWTP’s operations are

g&(;g%’;\bie at hitp://weny.epa goviusmexicoborder/infrastructure/nogales/waste html (last visited July 23,

;u?u; ;egggtgis avajlable at http:I/www.pima.gov!wwfreportsfindex__rcports.hbn#e&”lLent (lasted visited
¥ <3, .
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quality standards for the Santa Cruz River for partial body contact,” TNW Detf}rmixia!_:ioln at 4.
Full body contact is, for obvious feasons, not perrnitted, nor can this water be u$ed 1o imigation
crops for human consumption ® =

Colone]l Magness disregarded both flood flows and effluent discharges 1}0 conclude that
data from the Tubac, Cortaro and Trico Road gage stations indicats that “during most days”™ from
July to October and during approximately half of the months of December and January, “there is
sufficient flow in the Santa Cruz River within the Study reaches to float ajcance.” TNW
Determpination at 4. As explained above, to the extent there is water within ﬂTlf study reaches
during those periods, it is the vesult of a combination of fleod flows caused !%y precipitation

events and the discharge of sewage effluent. Neither condition represents the ordinary or normal
condition of the river. : : '

b. Two “Boating” Stunts Do Not Establish Navigability.

The concluding pages of the TNW Determination confain a hodgepodge of imelevant
information, including references to two instances where the Santa Cruz Rivér was allegedly
“navigated.” TNW Determination at 5. These activities consisted of two largely unsuccessful
attempts to float a small boat on the river immediately following a flood event.. Id. at Exhibit G
(“‘additional navigation documentation™). According to this documentation, iz} August 2003, a
Tuecson radio station intern launched a raft “in the flooded Santa Cruz River,” but managed to get
out of the river before he was located by police officers. A Tucson fire departnient official stated
that this stunt was imresponsible and unsafe, This news story highlights that dljring flood events,
the Santa Cruz River is not susceptible to navigation but is, instead, a safety n'sld.

The other documentation is a news story that was published in October 1994, describing
an event that apparently occurred in 1993 “after the January flocds.” Id.° This news article,
which is written in a humorous style, highlights the difficalty of boating on the [Santa Cruz River,
even affer a significant flood event. It appears that the would-be boaters began approximately
one mile south of Tubac, had their canoe immediately capsize when it slam-%ed against a tee,
but were ultimately able to travel about three miles of the river and into a portion of Study Reach
A. The article mentions another, earlier attempt to “navigate” the river following a flood event

* ADEQ has classified the Santa Cruz River from the NIWTP outfall to Tubac Bridge|and fiom the Roger
Road wastewaler treatment plant outfall to Baumgartmer Road in southem Pipal County as “effluent-
dependent waters.” See A A.C, R18-11-113(D)(7). ADEQ has also classified the reaph of the Santa Craz
River from the Tubac Bridge north (dewnstream) to the Roger Road wastewater treatinent plant outfall as
¢phemeral, which is defined as “a surface water that has 2 channel that is at all times above the water
fable, and that flows only in direct response to precipitation.” A.A.C. R18-11-101(22) & App. B. Thus,
ADEQ has classified all of Study Reach A as an ephemeral water.

? Major flooding occurred in much of Arizona during January 1993, as evidenced oy Exhibit D of the

TNW Determination. According to that document, a peak flow of 37,400 cfs was vecorded on Jamuary
19, 1993 at the USGS gage in Tucson.

Natianal Associgtion of Home Builders » 120] 15th Streer, N.W. » Washington,}D.C. 20005
Toll Free: 800-368-5247 x8200 ‘
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in 1914, noting that the boat failed to reach its intended destination in Tucson and was, instead,
dragged out of the river and used as a watering trough for cattle.

These stunts, while amusing, do not support the TNW Determination. To the extent they
are relevant, they highlight the fact that the Santa Cruz River is unsafe and cannot be navigated
during periods of peak flow. The balance of the TNW Determination discusses a number of
additional, unhelpful facts, such as the potential for tourists 1o visit the river and engage in
activities such as hiking, horseback riding and birding. TNW Determination at 4, 5. Obviously,
the possibility that out-of-state tourists may visit the area and hike along the river due to its easy
access is irrelevant to the issue of whether the river is “susceptible of being used, in [its] ordinary
condition, as [a] highway[] for commerce, over which trade and travel are or may be conducted
in the customary modes of trade and travel on water.” The Damiel Ball, 77 U.S. at 563.

For these reasons, we believe that Colonel Magness® determination that Study Reaches A
and B are navigable waters of the United States has no legal or factual basis. Accordingly, we
ask that Corps headquarters vacate the TNW Determination. We also ask that Colonel Magness
be instructed to apply the correct Daniel Ball test for determining whether other Arizona water
bodies constitute a TNW. If you have any questions or require additional infonmation, please
contact at the National Association of Home Builders; Susan Asmus, Staff Vice President,
Environmental Policy éasmus@nahb.com, (800-362-5242 x8538); or Duane Desiderio, Staff
Vice President, Legal Affairs (ddesiderio@nahb.com, (800) 368-5242 x8146).

Willism P. Killmer :
Group Executive Vice President, Advocacy
National Association of Home Builders

@Y ) Y

Cinraralsr

President and Executive Director
Yome RBuilders Association of Central Arizona

E e P

Edward P. Taczanowski
President
Southern Arizonz Home Ruilders Association

National Association of Horne Builders « 1201 15¢th Streer, N.W. o Washington, D.C. 20005
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Enclosures: Report, Findings and Determination of Arizona Navigable Stream Adjudication
Commission, Regarding Santa Cruz River, October 18, 2006

o: Colonel Thomas H. Magness, Commander, Corps Los Angeles District {(by Feqieral Express)

2088533.1
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BEFQORE THE

ARIZONA NAVIGABLE STREAM ADJUDICATION COMNIIBSI;ION

IN THE MATTER OF THE
NAVIGABITITY OF THE SANTA (RUZ
RIVER FROM THE MEXJCAN BORDER | No.: 03-002-NAV
TO THE CONFLUENCE WITH THE
GILA RIVER; SANTA CRUZ, PIMA
AND PINAL COUNTIES, ARIZONA

REPORT, FINDINGS AND DETERMINATION
REGARDING THE NAVIGABILITY OF TIIE
SANTA CRUZ RIVER FROM THE MEXICAN BORDER
TO THE CONFLUENCE WITH THE GILA RIVER

Pursuant to Title 37, Chapter 7, Arizona Revised Statutes, the Arizpna Navigable

Stream Adjudication Commission (“Commission”) has undertaken to re:‘::eive, compile,
review and consider relevant historical and scientific data and informatil , documents
and other evidence regarding the issue of whether the Santa Cruz River from the
Mesdcan border to the confluence with the Gila River was navigable o nonnavigable
for title purposes as of February 14, 1912. Proper and legal public nofice was given in
accordance with law and a hearing was held at which all parties werg afforded the
opportunity to present evidence, as well as their views, on this issue. THe Commission
having considered all of the historical and scientific data and infom’taﬁbn, documents
and other evidence, including the oral and written presentations magle by persans
appearing at the public hearing and being fully advised in the premises, hereby submits.

its report, findings and determinaton.
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I PROCEDIURE
On December 24, 2002, in accordance with AR.5. § 3711238, the| Comumnission

gave proper prior noklice of its intent to study the issue of na?vigability or
nonnavigability of the Santa Croz River from the Mexican border to the confluence with
the Gila River. A copy of the Notice ‘of Intent to Study and Receive,} Review and
Consider Evidence on the issue of navigability of the Santa Cruz River m Santa Cruz,
Fima and Pinal Counl:es, Arizona, is attached hereto as Exhibit “A.”

After collecting and dommenhng all reasonably available ewdsl:nce received
pursuant to the Notice c-f Intenf to Study and Receive, Review and Consider Evidence,
the Commission scheduled pub_hc hearings to receive additional evidence and
testimony negardiné the navigability or nonnavigability of the Santa Cruz River. Public
notices of these hearings was given by legal advertising on Septemb{er 5, 2003 as
required by law pursuant to A.RS. §37-1126 and, in addition, by maj;l to all those
requesting individual notice and by means of the ANSAC website (azstre?mbeds.com).
Hearings were held on March 11, 2003 in the City of Nogales, the county) seat of Santa
_Cruz County, on January 22, 2004 in the City of Tucson, the county isea{-. of Pima
County, and on March 9, 2004 in the City of Florence, the county seat of Pinal County,
since the law requires that such hearings be held in the county in which the watercourse
being studied is located. Attached hereto as Exhibit “B” are copies of the notices of the
public hearings. | ' | | 1 |

All parties were advised that anyone who desired to appear and give testimony
at the public hearing could do so and, in making its findings and determination as to
navigability and nonnavigahility, the Cornmission would consider all matilers presented
to it at the hearing, as well as other historical and scientific data,| information,
documents and evidence that had been submitred to the Commission at any tirne prior
to the date of the hearing, including all data, information, documents pnd evidence
previously submitted to the Commission. Following the public hearings held on

2.
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March 11, 2003, January 22, 2004 and March 9, 2004, all parties were advised that they

could file post-hearing memoranda pursuant to the Commission’s Rules.| Post-hearing

memoranda were filed by the Salt River Project Agricultural Improvement and Power
District and Salt River Valley Water Users Association, Phelps Dodge Cokporation, the
Defenders of Wildlife, and the Arizona Center for Law in the Public Interest.

On September 16, 2004, at a public hearing in Phoenix, Arizona, after considering
all of the evidence and festimony submitted and the post-hearing memaorahda filed with
the Commission, and the comments and oral argument presented by thla partes, and -
being fully advised in the premises, the Commission, with a unanimots vote, found
and determined in accordance witfr ARS. § 37-1128 that the Santa Cruz I iver from the
Mexican border to the confiuence with the Gila River in Santa Cruz, Pi';ma and Pinal
‘Counties, Arizona, was nonnavigable as of February 14, 1912. |

I.  THE SANTA CRUZ RIVER FROM THE MEXICAN BORDER
TO GILA RI

The Santa Cruz River has its headwaters at the southem base of tth Canalo Hills
in Santa Cruz County, Arizona, and flows generally south as a shallow perennial
stream through the San Rafael valley before crossing into Mexico near the town of
Loquiel. The river describes a loop of about 30 miles with a Séé—squaxe mile -

contributing drainage area in Me:)dco before reentering the United States ailppmxhnabe!y
5ix miles east of Nogales, approximately in the center of the southern edge{ of Section 16,
Township 24 South, Range 14 East of the Gila and Salt River Base and Meridian,
approximately at Latitude 31° 20’ North and Longitude 110° 55 We :t The small
portion of the Santa Cruz River in Santa Cruz County beforé enteding Mexico is
considered a small or minor watercourse and is not treated in this r !rt. Likewise,
neither is the area in which the river flows through northern Mexico. |

The river channel continues northward from the international boundary

with Mexico past Rio Rico, Tumacacori National Monument, Tubac, Gree Valley, San

-3-
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|

Xavier del Bac, and Tucsor, and then in a northwesterly direction pas:t the fowm of
Marana, south of Eloy and Casa Grande near the Indian village of Chm;l Chu in Pima
County, and then flows into Pinal County past the settlement of Maﬁ%opa where ‘it
flows into the Gila River a few miles south of the confluence of the Gila and Salt River,
approximately in the center of the north half of Section -17,. Township 2 South, Range 2
East of the Gila and Salt River Base and Meridian approximately Latih;.de 33 1575
North and Longitude 112° 10,75 West. The reach of the river consxdered‘in this report
is a tofal distance of about 225 miles,

The entire Santa Cruz River basin encompasses approxmately 8581
square miles, The elevation at the point the Santa Cruz River crosses the intexnational
boundary near Nogales is approximately 3,875 feet above sea level and the elevation at
the Santa Cruz River confluence with the Gila River is approximately 940 teet above sea
level. :
The major tributaries of the Santa Cruz River from sou!hi to north are
Nogales Wash, Soncita Creek, Rillits Creek, Canada del Gro Wash and the Altar-
Brawley Wash. The Santa Cruz River watershed can be braken into two reaches based
on environmental, geomorphic and hydrologic characteristics, but was studied as one
entire watercourse by the Commission. A map of the Santa Cruz River|watershed is
attachéa hereto as Exhibit "C." v i

A. The Upper Santa Cruz River Valley

The upper Banta Cruz River encompasses the reach from |the Mexican
border near Nogales to Marana, Arizona, In the upper portion of this reac!h, the river is
perennial, but is dry most of the year north of the Pima County line. Thé channel lies
within an inner valley created within broad dissected pediments and alluyial base and
deposits flanked by mountains. The well-defined entrenched channel in the upper

reach is considered arroyo in nature. It is a serni-desert grassland with mesquite and
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many perennial grassés. There are also riparian areas fed with low flowing perernial
streams and springs.

B. The Lower Santa Cruz River

The lower Sant;a Cruz River valley reach extends from Maranz to the

Santa Cruz River's confluence with the Gila River. Below Marana the river is clearly
ephemeral and flows only when there is significant precipitation. It flows into the
"Santa Cruz Flats" which is a broad plain of indistinct non-continuous ch%.rmels. In this
area floodwaters spread over a wide area with flow concentrated in |various small
waghes. Distinct channels exist only along the former alignment of a canal and near the
Santa Cruz River's oonﬂuénce with the Gila River; The vegetation is l:jpical Sonotran
Deesert, with creosote bush, salt bush, ironwood, ocotillo, saguaro and cholla.
M. BACKGRO AND HISTORICAL PER TIVES
A.  Public Trust Doctrine and Equal Foeting Doctrine. |

The reason for the legislative mandated study of niiwigabi]ity of
watercourses within the state is to determine who holds title to the beds and banks of
such rivess and watercourses. Under the Public Trust Doctrine, as developed by
common law over many years, the tidal lands and beds of mviga‘ble rivers and
watercourses, as well as the banks up to the high water mark, are held by the sovereign
in a special title for the henefit of all the peaple. In quoting the U. S, Supreme Court, the
Arizona Court of Appeals described the Public Trust Doctrine in its decision in The
Center for Law v. Hasseli, 172 Azizona 356, 837 P.2d 158 (App. 1991), review demied
(October 6, 1992).

An ancient doctrine of common law restricts the soverei.gsi
ability to dispose of resources held in public trust. i
doctrine, integral to watercourse sovereiﬁ:nty, was lained
bgr the Supreme Court in Illinois Cent. R.R. v. IMinois, 146 U.S}
387, 13 5.Ct. 110, 36 L.Ed. 1018 (1892). A state's title to land
under navigable waters is a title different in character froxi
that which the State holds in lands intended for sale. ... Iti
a title held in brust for the people of the State that they may
enjoy the navigation of the waters, carry on commerce over

|
|
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them, and have liberty of fishing therein freed from th
obstruction or interference of private parties.

Id. at 452, 13 S.Ct, at 118; see alsp Martin v. Waddell, 41 US. (1

Pet.) at 413 {describing watercoutse sovereignty as “a publi

trust for the benefit of the whale community, to be freel

used by all for navigation and fishery, as well for shellfish as

floating fish”).-

H., 172 Ariz, at 364, 837 P.2d at 166.

This doctrine is quite ancient and was first formally oodified}{'in the Code
of the Roman Emperor Justinian between 529 and 534 A.D.3 The provisi(;ns of this
Code, however, were based, often verbatim, upon much earlier iristitutes gfmd journals
of Roman and Greek law. Some historians believe that the doctrine has em%en earber
progenitors in the rules of travel an rivers and waterways in ancient Egypt and
Mesopotarmda. This rule evolved through common law in England which established
that the king as sovereign owned the beds of commercially navigable waterways in
order to protect their accessibility for commerce, fishing and navigation ch;r his subjects.
In England the beds of non-navigable waterways where transportation fmiL commerce
was not an issue were owned by the adjacent landowners. E

This principle was well established by BEnglish common ia%v long before
the American Revolution and was a part of the law of the American cclo:iies at the time
of the Revolution. Following the American Revolukion, the righ

responsibilities of the crown passed to the thirteen new independent states, thus

, duties and

making them the owners of the beds of commercially navigable streains, lakes and
other waterways within their boundaries by virtue of their newly established
sovereignty. The ownership of trust lands by the thirteen original stafes was never
ceded to the federal government. However, in exchange for the natioaallgovenmmnt‘s
agreeing to pay the debts of the thirteen original states incurred in [financing the

Revolutionary War, the states ceded to the national government their| undeveloped

' Pulting the Public Trust Dodirine ta Work, David C. Slade, Esq. (Nov. 1990), pp. xvil and 4.
-6 -
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western lands. In the Northwest Ordinance of 1787, adopted just| prior to the
|

ratification of the U.S. Constitution and subsequently re-enacted by Congress on

August 7, 1789, it was provided that new states could be carved out o} this western

1

i

territory and allowed to join the Union and that they "shall be admitted . } . bn an equal
footing with the original states, in all respects whatsoever.” (Ordmancqi of 1787: The
Northwest Territorial Government, § 14, Art. V, 1 stat. 50. See also UL S.] Constitution,
Art. IV, Section 3). This has been interpreted by the courts to mean that or;p admission to
the Union, the sovereign power of ownership of the beds of ravigable sireams passes
from the federal government to the new state. Pollard’s Lessee 0. Hagan, e} al., 44U.S. (3
How.) 212 (1845), and Utnh Division of Staie Lands v. United States, 482 U S. 193 (1987

In discussing the Equal Footing Doctrine as it applies to State’s claim
to title of beds and banks of navigable streams, the Court of Appeals stated in Hassell:

The state’s claims origf'mated in a common-law doctrine
dating back at least as far as Magna Charta, vesting title in
the sovereign to lands affected by the ebb and flow of tides;
See Martin . Waddzil, 41 U.S. (16 Pet.) 367, 412-13, 10 L.Ed,
937 (1842). The sovereign did not hold these lands fo
private usage, but as a “high prerogative trust ..., a publi
trust for the benefit of the whole commumity.” Id. at 413. Il
the American Revolution, “when the pecple ... tock into
their own hands the gowers of sovereignty, the prerogative
and regalities which before belong either fo the erown or
Parliament, became immediately and rightfully vested in
state.” Id. at416,

Although watercourse sovereignty ran with the tidewaters
in England, an island country, in America the doctrine was
extended to navigable inland watercourses as well. Seg
Barney o. Keokuk, 94 U.S. 324, 24 L.Ed. 224 (1877); Nlinois Cent|
R.R. v. lllinois, 146 US. 387, 434, 13 S.Ct. 110, 111, 36 L.Ed
1018 (1892). Mareover, by the “equal £ooﬁn§” doctrine,
announced in Pollard's Lessee . Hagan, 44 1J.5. (3 How.) 212,
11 L.Bd. 565 (1845), the Supreme Court atiributed
watercourse sovereignty to future, as well as then-existent)
states.  The Couxt reasoned that the United State:s‘
povernment held lands under territorial navigable waters in
trust for future states, which would accede to sovereignty o
an “equal footing” with established states upon admission t
the Union. Id. at 222-23, 229; accord Montana v, United States,
450 U.5. 544, 101 S.Ct. 1245, 67 1.Ed.2d 453 (1981); Lz

1

- T
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Deparimient v, O"Toole, 154 Ariz. 43, 44, 739 P.2d 1360, 136]
(App. 1987). ;

The Supreme Court has grounded the siates” watercourse
sovereignity in the Constitution, observing that “[t]he shozes
of nav;ilgable waters, and the soils under them, were nof
granted by the Constitution to the United States, but wezre
reserved to the states respectively.” Pollard's Lessee, 44 U5,
(3 How.) at 230; see alsp Oregon ex rel. State Land Board vl
Corualiis Sand & Gravel Cp., 429 US. 363, 374, 57 5.Ct 582,
589, 50 L.Ed.2d 550 (1977) (states’ “title to lands underlying
navigable waters within {their] boundaries is conferred ...
by the [United States] constitution itself*). -

Id., 172 Ariz. 359-60, 837 P.2d at 161-162. ,
In the case of Arizona, the "equal footing” doctrine mearjls that if any

stream or watercourse within the State of Arizona was navigable cn Febrtj:ary 14, 1912,

the date Arizona was admitted to the Union, the title to its bed is held by the State of
Arizona in a special title under the public trust doctrine. I the stream was not

navigable on that date, ownership of the streambed remained in such ownership as it

was prior {0 statehood—the United States if federal land, or some private party if ithad
previously been patented or disposed of by the federal government—and c;:ould later be
sold or disposed of in the manner of other land since it had notbeen ina sp%»ecial or trust
title under the public trust docttine. Thus, in order to determine title to the beds of
rivers, streams, and other watercourses within the State oI" Arizoma, it must be
determined whether or not they were navigable or non-navigable as of the date of
statehcod. 5
B. Legal Precedent to Caxrent State Statutes |
Until 1985 most Arizona fesidents assumed that allé rivers and
watercourses in Arizona, except for the Colorado River, were non—nzfvigabie and
accordingly there was no problem with the title to the beds and banks clf any rivers,
streams or other watercourses. | However, in 1985 Arizona officials upset this

long-standing assumption and took action to claim title to the bed of the Verde River.
Land Department v. O'Toole, 154 Ariz. 43, 739 P.2d 1360 {(App. 1987} Subsequently,

-8-
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various State officials alleged that the State might hold title to certain lands in or near
other watercourses as well, Id, 154 Ariz. at 44, 739 P.2d at 1361. In order to resolve the
title questions to the beds of Arizona rivers and streams, the Legislature enacted a law
in 1987 substantially relinquishing the state's interest in any such lands? Withregard to
the Gila, Verde and Salt Rivers, this statute provided that any record title holder of
lands in or near the beds of those rivers could obtain a quitclaim deed from the State

Land Commissioner for all of the interest the state might have in suchilands by the
payment of a quitclaim fee of $25.00 per acre. The Arizona Center for Law in the Public
Interest filed suit against Milo J. Hassell in his capacity as State Land Commissionez,
claiming that the statute was unconstitutional under the public trust doctrine and gift

" clanse of the Arizona Constitution as no deteérmination had been made of what interest
 the state had in such lands and what was the reasonable value thereof so tl‘f;at it could be
‘determined that the state was getting full value for the interests it was coa]f‘w&ying. The
Superior Court entered judgment in favor of the defendants and an appe'P] was taken.
In its decision in Hassell, the Court of Appeals held that this statute viclated the public
trust doctrine and the Arizona Constitution and further set forth guic{elines under
which the state could set up a prér:edure for determining the névigabﬂity of rivers and
watercourses in Arizona. In response to this decision, the Legislature egtablished the
Arizona Navigable Stream Adjudication Commission and enacted the statutes
pertaining to its operation, 1992 Arizona Session Laws, Chapter 297 (19‘;92 Act). The
charge given to the Commission by the 1952 Act was to conduct full evid%ﬁary public
hearings across the state and to adjudicate the State’s claims to ownershiip of lands in

the beds of watercourses. See generally formex A R.S. §§ 37-1122 to -1128. |

* Prior to the enactment of the 1987 statute, the Legislature made an attemipt o pass such a law, but the
same was vetoed by the Governor. The 1987 enactment was signed by the Governor arid became law.
1987 Arizona Session Laws, Chapter 127. »

i
-9 ;
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The 1992 Act provided that the Commission would mezke findings of

navigability or non-navigability for each watercourse. . Seg former A.R.S. § 37-1128(4,).

-Those findings were based upon the “federal test” of navigability in former ARS.

§ 37-1101(6). The Commission would examine the “public trust values” agsociated with
a particular watercourse only if and when it determined that the watercourse was
navigable., See former A.R.5. §§ 37-1123(A)(3}, 37-112B(A).

The Commission began to take evidence on certain waterqourses during
the fall of 1993 and spring of 1994. In light of perceived difficulties with the 1992 Act,
the Legislature revisited this issue during the 1994 session and ammended the underlying
legislation. Sez 1994 Artizona Session Laws, ch. 278 {"1994 Act”’). Among other things,
the 1994 Act provided that the Commission would make a recommendation to the
Legislature, which would then hold additional hearings and make a final [determination
of navigability by passing a statute with respect to each watercourse. Thé 1994 Act also
established certain presumptions of non-navigability and exclusions of 5p;t:mfte types of
evidernce. :

Based upon the 1994 Act the Commission went forth vith its job of
compiling evidence and malking a defermination of whether each watercourse in the
state was navigable as of February 14, 1912. The Arizona State Land Dep | ent issued
technical reports on each watercourse, ‘and numerous private parties and public
agencies submitted additional evidence.in favor of or opposed to navigability for
particular watercourses. See Defenders of Wildlife v, Hull, 199 Ariz. 411, 41{6, 18 P34 722,
727 (App. 2001). The Commission reviewed the evidence and issued répbﬁs on each
watercourse, which were transmitted to the Legislature. The Legislaturé then enacted
legislation relating to the navigability of each specific watercourse. The Court of
Appeals struck down that legislation in its Hull decision, finding that the Legislature
had not applied the proper standards of navigability. Id. 199 Ariz. at 427-28, 18 P.2d at
738-39.

-10 -
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In 2001, the Legislature again amended the underlying statute in another
attempt to comply with the court's pronouncernents in Hassell and Hull. See 2001
Arizona Session Laws, ch. 166, § 1. The 2001 legislation now governs the Commisgion

in making its findings with respect to rivers, streams and watercourses,

IV. ISSUES PRESENTED !

The applicable Atizona statutes state that the Commission has furisdiction to
determine which, if any, Arizona watercourses were “navigable” on Fe]:{j:uary 14, 1912
and for any watercourses determined to be navigable, to identify the public trust
values. ARS.§37-1123. AR.S. § 37-1123A provides as follows:

A, The commission shall receive, review and consider
relevant historical and other evidence presented to
commission by the state land department and by other
persons regarding the mavigability or nonnavigability of
watercourses in inis state as of February 14, 1912, together
with associated gublic trust values, except for evidence with
respect to the Colorado river, and, after public hearings
conducted pursuant to section 37-1126: i

nomxavilgabﬂi rmine what watercourses were not
navigable as of February 14, 1912,

1. Based onlg;e on’' evidence of navigability oz
P te

2. Based only on evidence of mnavigability oz
nmaﬁFM' il?r, etermine whether waltercourses wer
navigable as of February 14, 1912. E

section 37-1128, subsection B, consider evidence of pub
trust values and then identify and make a public report
any public trust values that are now associated with thel
navigable watercourses.

A.R.S. 8§ 37-1128A and B provide as follows:

3. In a arate, subse%uent proceeding pursuant lzlj

A.  After the commission completes the public hearing
with respect i a watercourse, the commission shall again)
review all available evidence and render its determination as|
to whether the parficular watercourse was navigable as of]
February 14, 1912. If the preponderance of the evidence
establishes that the watercourse was navigable, the
commisgion shall issue its determination confirming the
watercourse was navigable. If the preponderance of the
evidence fails fo establish that tﬁe watercourse was

~-11 -~
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navigable, the commission shall issue its determinatic
canfirming that the watercourse was nonnavigable.

B. With respect to those watercourses that th
commission determines were navigable, the commissio
shall, in a separate, subsequent proceedi %, identify an
make a public report of any public trust values associabe?
with the navigable watercourse. : .

Thus, in compliance with the statutes, the Commission %s required to
collect evidence, hold hearings, and determine which watercourses ui existence on
Rebruary 14, 1912, were navigablé or nonnavigable. This report pertains i0 the 225-mile
reach of the Santa Cruz River from the point where it crosses the Mexico — Arizona
international border, approximately 6 miles east of Mogales flowing north through Rio
Rico, Tubat, Tucson, Marana, Casa Grande and Maricopa umntil it joins with and flows
intg the Gila River. In the hearings to which this report pertams, the Commission
considered all of the available historical and scientific data and information, documents

and other evidence relating to the issue of navigability of the Santa Cruz River in Santa
Cruz, Pima and Pinal Counties, Arizona as of February 14, 1912, .

Public Trust Values were not considered in these hean'nés but will he
considered in separate, subsequent praceedings if required. A.RS, §§&1;?-1123A3 and
37-1128B. In discussing the vse of an administrative body such as the Clbmnussmm on
issues of navigability and public trust values, the Arizoma Court of Appeals in ifs
decision in Hassell found that State must undertake a “particularized assessment” of its
“public trust” claims but expressly recognized that such assessﬁlent need not take place
in a “full blown judicial” proceeding.

We do not suggest that a full-blown judicial determination
of historical navigabilify and present value must precede thé
relinquishment of any ‘state claims to a particular parcel of
riverbed land. An administrative process might reasonabl
permit the systematic investigation and evaluation of each
the state’s claims, Under the present act, however, w
cannot find that the gift clause requirement of equitable an
reasonable consideration has been met.

Id, 172 Ariz_ at 370, 837 P.2d at 172,

-12-
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The 2001 Hull court, althcugh finding certain defects in specific|aspects of the
i
statute then applicable, expressly recognized that a determination of “navigability” was
essential to the State having any “public trust” ownership claims to landsin thebed of a
particular watgrcourse:
The concept of navigability is “essentially intertwined” mth
public trust discussions and “[t]he navigability question
often resolves whether any public trust interest exists in the
resource at all.” Tracy Dickman Zobenica, The Public Trust
Doctrine in Arizona’s Streambeds, 38 Ariz. L. Rev. 1053, 1
(1996). In practical terms, this means that before a state has
a recognized public trust interest in its waterco
bedlands, it first must be determined whether the land was
ac%luired through the equal footing docirine. However, fl}r
bedlands to. pass to a state on equal footing grounds, the

watercourse overlging the land mast have be
“navigable” on the day that the state entered the union.

199 Ariz, atl418, 18 P.3d at 729 {also citing O'Toole, 154 Ariz. at 45, 73&%9 P.2d at 1362)
(emphasts added). |

The Legislature and the Court of Appeals in Hull have recognizpd that, unless
the watercourse was “navigable” at statehood, the State has no 11_"p|.1'§:di{: trust”
ownership claim to lands along that watercourse. Using the language q‘f Hassell, if the
watercourse was not “navigable,” the "validity of the equal footing Ci‘,aims that {the
State] relinquishes” is zero. Hassell, 172 Axiz. at 371, 837 P.2d at 173. Thus, if there isno
claim to relinquish, there is no reason to waste public resources determining (1) the
value of any lands the State might own if it had a clajm -to ownership! (2) “equitable
and reagonable considerations” relating to claims it mighf relinguigh without
compromising the “public trust,” or (3} any conditions the Sraté might want to impose
on transfers of its ownership interest. See id, :

V. BURDEN OF PROOF

The Comimission in making its findings and determinations utilized the standard
of the preponderance of the evidence as the burden of proof as to whether or not a
stream was navigable or nonnavigable. A.R.S. § 37-1128A provides as follows:

~-13 -
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After the commission ecompletes the public hearing wi

respect to a watercourse, the cammission shall again revi

all available evidence and render its determinaion as &
whether the particular watercourse was navtig:ble as of
February 14, 1912. I the preponderance of evidence
establishes that the watercourse was navigable, the
commission shall issue its determination confirming that the
walercourse was navigable. If the preponderance of the
evidence fails to establish that the watercourse wag
navigable, the commission shall issue ibs determinatior}
confirming that the watercourse was rnionnavigable.

This statute is consistent with the decision of the Arizona courts that have

-considered the matter. Hull, 199 Ariz. at 420, 18 P.3d at 731 (”. .. a “preponderance’ of
the evidence appears to be the standard used by the courts. See, e.g., North Dakoiz v,

United States, 572 F.2d 235-38 (8% Cir, 1992)"); Hassell, 172 Ariz. at 363, rv. ]
165, n. 10 (The question of whether a watercourse is navigable is one
burden of proof rests on-the party asserting navigability . ..”); OToole, 154
2,739 P.2d at 1363, . 2. |

The most cormmonly used legal dictionary contains the following

“preponderance of the evidence™:

Q, 837 P.2d at
of fact. The
Ariz. at 46, .

definition of

Evidence which is of greater weight or more convincing that the
gvidence which is oftered in opfoaiﬁon to it; that is, evidence

which as a whole shows that the
&:‘_obable than not. Braud v. Kinchen, La.
ith respect to burden of proof in civil ‘actions, means

act sought to be proven is more
pp., 310 So.2d 657, 659.

ater

weight of evidence, or evidenwce which i3 more credible and

convincing to the mind. That which best accords with reas
probability, The word “prepon
than “weight”; it denotes a superiority of weight, or outwe

The words are not synonymous, but substantially different.

and

” means something more

| |

et

is generally a “weight” of evidence on each side in case of contested

facts. But juries cannot properly act upon the weight of ev;

idence,
} 50me

in favor of the one havmg the onus, unless it overbear, in
degree, the weight upon the other side.

Bladk's Law Dictionary 1064 (5 ed. 1979).

The “preponderance of the evidence” standard is sometimes r
requir‘ing “fifty percent plus one” in favor of the party with the burden ¢
could image a set of scales. If the evidence on each side weighs exact]
party without the burden of proof must prevail. In order for the party wi

-14-
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to prevail, sufficient evidence must exist in order to tip the scales (even slightly) in its
favor. See generally United States v. Fatico, 458 U1.S. 388, 403-06 (E.D. N.Y. 1978), zff'd 603
F.2d 1053 (2 Cir. 1979), cert.denied 444 U.S. 1073 (1980); United States v, Schipani, 289
F.Supp. 43, 56 (E.D.N.Y. 1968), aff'd, 414 F.2d 1262 (2d Cir. 1969).* .

. VI. STANDARD FOR DETERMINING NAVIGABILITY

The stahates defines a navigable watercourse as foliows:

"Navigable” or ‘navigable watercourse”™ means a
- watercourse that was in existence on February 14, 1912, an
at that time was used or was susceptible to being used, in it
ordinar;lcuand natural condition, as a highway for commer
aver which trade and travel were or could have bee
vonducted in the customary modes of trade and travel o
water.

ARS. §37-1101(5). _

The foregoing s(lfatutary definition is taken almost verbatim f%om. the 1. 8.
Supreme Court decision in The Daniel Bail, 77 U.S. {10 Wall) 557, 19 L.Ed. 595 (1870),
which is considered by most authorities as the best statement of naviggbility for Htle
purposes. In its decision, the Supreme Court stated:

Those rivers must be regarded as Xr[\lbﬁc navigable rivers in
law which #re navigable in fact. d they are navigable i
fact when they are used, or are susceptible of being used, i
their ordinary condition, as highways for commerce, over

* In a Tecent Memorandum Decision of the Arizana Court of Appeals, the Defenders of Wildilfe nd othars through
their representative, Arivona Ceater for Law in the Public Ynterest, attacked the constitutignatity of the rden of
proof for navigability dstermination by the Commission specified o ARS. § 37-1128(A). | In that case, the
Defenders claimed that the burden of proof specified in the statute conflicts with federal law and should be declared
invalid becanse it is contrary to a presamption favoring soversign ownewrship of bediands, |In discussing and
rejecting Definders podition the Cont stated: *. | . In-gupport of this argument, Defenders cite|to o decision im
Defenders, see 199 Aziz. At 426, { 54, 18 P.3d at 737, and to United States v. Oregon, 295 U.S.|1, 14 (1935). But
neither of these decisions held that the burden of proof in a pavigability determination rmust be placed on the party
opposing navigability. Morcover, this court has twice stated that the burden of proof rests on fhe party asserting:
nevigability, Hassell, 172 Ariz. AT 363 . 10, 837 P.2d 2t 165 n. 10; O'Toole, 154 Atiz. At46n. 2, 735 P.2d at 1363
n- 2, ‘We have also recognized that a “preponderance” of the evidence appears to be the standard by the couriz™
a5 the burden of proof. Defenders. 199 Ariz. At 420,523, L8 P.3d at 731 (citing North Dakota v. |United States, 972
F2d 235, 237-38 (8™ Cir. 1992)). Defenders have not cited any persuasive aothority sugpesting that thegs
provisions in § 37-1128(A) sre unconsfitutional or contrary to federsl law. We agiee with|this court's pricr
statcments and conclude that neithar placing the burden of proof on the proponenss of navigability|nor specifying the
burden as a preponderance of the evidence violates the Stats ar Federsl Constitiutions or conflicts|with federal law."
State of Arizona v. Honorable Edward O. Burke 1 CA-SA 02-0268 and 1 CA-SA (2-0265 (Consolidated); Asizona
Court of Appeals, Division Onc, {Memorandum Decision filed December 23, 2004), !

-15-
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[1%

which trade and travel are or may be conducted in th
customary modes of rade and travel on water,

77 U.S. at 563.
In a later opinion in U.S, v. Holt Bank, 270 1.5, 46 (1926), the Supreme Court

stated:

[Walers] which are navigable in fact must be regarded ag
navigable in Jaw; that they are navigable in fact when they
are used, or are susceptible of being used, in their natural
and ordinary condition, as highways for commerce, over
which trade and travel are or may be conducted in th

customary modes of trade and travel on water; and furthe
that navigability does not depend on the particular mode ix
which such use is or may be had—whether by steamboats,
sailing vessels or flathoats--nor on an absence of occasional
difficilties in navigation, but on the fact, if it be a fact, that
the [water] in its natural and ordinary condition affords a
channel for useful commerce. ?

270 U.S. at 55-56. .
~ TheCommission also considered the following definitions containe:,d in ARS,
§ 37-1101, which are generally used by the authorities in applying the feddral test for
navigability to assist it in deterrining whether the Santa Cruz River was r:iavigable at

statehood.

11.  "Watercourse" means the main body or a portion of
reach of any lake, river, creek, stream, wash, arroyo, channe;
or other body of water. Watercourse does not include
man-made water conveyance system described
patagraph 4 of this section, except to the extent that th
System encompasses lands that were part of a natur
watercourse as of February 14, 1912

5. “Navigable” or "navigable watercourse” means
‘watercourse that was in existence on February 14, 1912, and
at that ime was used or was susceptible to being used, in itg
ordi and natural condition, as a highway for commerce;
over which trade and travel were or could have been

. conducted in the customary modes of trade and travel or .
Swater. ' :

4. “Man-made water ronveyarnice system” means:

(@)  An irrigation or drainage canal, lateral canal,
ditch or flume.

-16-
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(b) A municipal, industrial, domestic, irrigation o|
drainage water gystemn, including dams, reservoirs an
diversion facilities. i

(c) A charmel or dike that is designed, dedicated
and constructad solely for flood control purposes. *

{d) A hydropower inlet and discharge facility.
E

{(e) A canal, lateral canal, ditch or channel for
transporting central Arizona project water,

3. "Highway for commerce” means a corridor or condujit
within which the exchange of goods, commodities o
property or the fransportation of persons may be conducted
2. "Bed" means the land lying between the ordinary higlix
watermarks of a watercourse. ‘,

6. "Ordinary high watermark” means the lin¢ on the
banks of a watercourse established by fluctuations of water
and indicated by p;gsical characteristics, such as a clear
natural line impressed on the bank, shelving, changes in the
character of the soil, destruction of tetrestrial vegetation or
the presence of litter and debris, or by other appropriate
means that consider the characteristics of the surroundin
areas. O high watermark does not mean the lin
reached by unusual floods.

8. “Public trust land” means the portion of the bed of a
watercourse that is located in this state and that i

determined to have been a navigable watercourse as o

February 14, 1912. Public frust land does not include lemd
held by this state pursnant to any other trust.

Thus, the State of Arizona in its current statutes follows the Federal test for
determining navigability.
VIL E NCERE ND CON DB MMISSION

Pursuant to A.R.S. § 37-1123, and other provisions of Title 37, Chapter 7, Arizona

Revised Statutes, the Cornunission received, compiled, and reviewed evidence and
records regarding the navigability and nonnavigability of the Santa Cruz River from the
Mexican border to the confluence with the Gila River, Bvidence consisting of written
documents, studies, newspapers and other historical accounts, pictures, festimony and
recordings, were submitted. In all there were more than 23 separate |documentary
fiings. The Arizona State Land Department, Arizona Center for Law in the Public

17 -
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Interest, Central Arizona Paddlers Club, Arizona Audubon Council, Friends of Arizona
Rivers, Rio Rico Properties, Inc., and several individuals including Richard Lee Duncan,
Mark Larkin, James T. Braselton, Leondrd and Phillip Halpenny, Fraz}k Brophy, Ir.,
Brian Woodford, Amy Langenfeld, Nancy Orr and Jean Keller submitted evidence

including letters and maps regarding fhe navigability or nonnavigability of the Santa

Cruz River. The State Land Department submitted a comprehensive study dated
November 1996, prepared by S.F.C. Engineering Company, in asscciatién with George
V. Sobel Consulting Engirieers, J. E, Fuller Hydrology and Geomorpholo ; , Inc., SWCA,
Ine, Environmental Consultants, University of Arizona Water Res urces Research
Center and the Arizona Geological Survey, through a contract with thc% Arizona State
Land Department, An updated version of this report, dated January 12,‘ 2004, was also
subrnitted and reviewed, The Arizona Center for Law in the Public Interest submitted a
comprehensive brief pertaining to the Santa Cruz River and other ﬂve%rs in the state.
Mr. Leonard C. Halpenny submitted a comprehensive review of the hydrology of the
Santa Cruz basin in the vicinity of the Santa Cruz-Pima County line, preévared by Water
Development Corporation, consultants in water resotwrces, and furqur submitted a
paper presented at the first annual conference of the Arizona H)}drolog;rical Sodiety on
September 16, 1988, regarding the hydrology of the Santa Cruz basin. The list of
evidence and records, together with a summarization, is attached as E | ibit "D." The
Comumission also heard testimony and received and considered evidende at the public
hearings held in Tucson on January 22, 2004, in Nogales on March 11, 2003, and in
Florence on March 9, 2004. The meeting minutes of those hearings, as w?rell as the final
hearing held on Septernber 16, 2004 at in Phoenix, Arizona, which tl'ge Commission
found and determined that the Santa Cruz River was nonnavigable on the day Arxizona

became a statg, are attached as Exhibit "E."

-18- |
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A.  Prehistoric or Pre«Columbian Conditions on Santa Cruz R;ver
Watershed

The palecindian tradition (13500 B.C. to 8000 B.C.) and earJy stages of the
subsequent cultural tradifion, the archaic period, are not as well represented along the
Santa Cruz River as they are along the San Pedro River. Some Clovis p(émts have been
found in excavations along the Santa Cruz River, but the situation along iEth'e Santa Cruz
contrasts sharply with the San Pedro River valley where varied Clovisi kill sites have
yielded evidence that continues to be remarkable in the context of nmew world
prehistory. Since the weather and climate is very similar, the lack of palePindian sites in
the Santa Cruz River valley is probably due to the fact that they have not been
discovered or, if they were present, have been destroyed by erosion or céwered over by
flood deposits. : ' E

The archaic period (8000 B.C. to 100 B. C), sometimes ;known as the
Cochise culture, is better represented by known sites in the Santa C'ru.z River valley.
These sites are mostly occasional camps indicating that the primary activity was to
gather and prepare food. Some structures such as temporary brush shefters have been
found. As is well documented in other sites in southern Arizona, the Ardmaxc culture
developed into the Hohokam culture some time between 300 A.D.and 300 B.C.
Excavations in the Tucson basin area have lent support to the theory lilaf the Hohokam
culture developed, at least in this area, out of the archaic tradition. Otl'tefs maintain that
the Hohokam culture was greatly influenced by immigration from meko—amenca In
the Tucson basin the evidence shows a transition between archaic ;‘.and Hohokam
traditions that ultimately saw the development of crop dependency, Ijew and better
ceramic and lithic technologic and larger and more permanent houses. gBurials during
this period show a mixture of inhumations and cremations indicating tlsme transition of
culture. After 400 A.D. the prehistoric occupation along the lower Santa Cruz River
greatly resembles the Hohokam cultural patterns and appears to be greatly influenced
by the Hohokam culture developing along the Gila River to the north. | There is some
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indication of Mogollon culture influence during this period in the middle Santa Cruz
River valley. The upper Santa Cruz River valley, primarily in SantaCruz County,

shows little, if any, settlement during this early period.

In the lower and middle Santa Cruz valley there is evidencé of continuing
village development after 750 A.D. and ball courts are found, which 1s indicative of
meso-american influence. The population expanded somewhat between 750 and 950
A.D. and there is evidence of seasonal flood water farming using the inamral runoff
from gullies and arroyos in the Tucson basin and other areas of the mid{ile Santa Cruz
River valley. The population apparently conbnued to expand axid villages or
seitlements became larger although fewer in number up through 1460 A.D. Platform
mounds appeared and there was more extended use of non-riveririe agricultural
systems and well as ﬂood water farming. Probably due to lack of Wal:;er' there is not
much evidence of irrigated farming, although in the middle and lower Sa:i'\ta Crmz River
valley some canals have been found, but not nearly to the extent of their usage in the
Gila and Sait River valley. By 1400 many of the prehistoric sites appea:if to have been
abandoned. There appears to have been a large decline in population, antl the few sites
that remained cocupied after 1400 have been tied into the upper Pima ai:lture. During
this prehistoric period, the river appears to have been intermittent Iand did flow
periodically above ground, especially when fed by springs in the Canop, San Xavier,
and Tucson areas. These early indigenous inhabitants used thei valley as a
transportation corridor, but there is no evidence whatsoever of any use df the river for
travel or navigation. It was a source of water for people traveling througlg the area and
sometimes in flood season could be used for irrigation. |

B. Historic Development of Santa Cruxr Watershed

The earliest Spanish or western explorers to enter southern Arizona was a
party led by Alvaro Nunez Cabeza de Vara who ventured through the southeastern
portion of the state in 1536. Because of tales of rich Indjan cities further north, “the

-20 -~ ’
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Seven Ciles of Cebola,” the viceroy of New Spain sent Fray Marcos de Niza to explore

the region in 153%. The following year de Niza returned with a full scale lexpedition led

by Don Francisco de Coronado. De ‘Niza and Coronado did not trave] up the Santa
Cruz valley, although Coronado may have gone through the San Rafae&i valley to the
‘east of the Santa Cruz valley. There is no history of any Spanish traveler%s or settlers in
the Santa Cruz velley until 1691 when a Jesuit missionary, Father Eusebio Francisco
Kino, came to the valley to establish missions and convert the indigenou% population to
Christianity. The impact Father Kino had on the Santa Cruz valley, either directly or
indirectly, cannot be underestimated. The first large settlerent in the area was the
Jesuit mission of Santa Maria Soamca, later known as Santa Cruz (Mexicg). Father Kino
used the Santa Cruz valley extensively as a travel route into the northern pertion of
Pimeria Alta. Flis missionary efforts in the twenty years between 1691 and his death in
1711, Jed to the establishment of San Xavier del Bac, Guevava, -and Tumacacori. Some
smaller missionary posts or visitas were also established at Tubac and San Augustin del

Tucson. The greatest impact Kino and subsequent missionaries had in the Santa Cruz
valley was the introduction of new technologies ir crops and domestid animals. The

new information and crop species brought by the Spanish missionariés to the Pima -

Indians living in and near the Santa Cruz valley led to an expansion oﬁ: farming. The
crops of the missions relied on irrigation from the Santa Cruz River purface waters

flowing through canals, some of which may have been originally dug byé the Hohokam.

The missionaries also brought cattle, sheep, and goats into the area from the herds
maintained further south in Mexico. :
In 1775, Captain Juan Batista de Anza came to the San?:a Cruz valley

where the missions were under pressure from marauding Apaches. presidio was

established at Tubac in 1751 and one was established at San Augustin|del Tucson in

1757, although they were defended or manned only intermittently. In 1767, the Jesuits

were expelled from New Spain and the Franciscans entered the area, taking their place

-21- |
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and taking charge of a seriously deteriorated mission system. The churches presently
seen at San Xavier del Bac and Tumacacori were completed by them in 1797 and 1822,
respectively, although prior to their construction they were centers!of missionary

activity.

Along with the salutary effects, Europeans brought diseage which had a
devastating effect on thé Indian populations in the valley since they were not imumune
to western Buropean diseases. Although mining on a small scale had been practiced for
centuries by Indians, primarily in small silver mines in the Santa Rita Mountains, the
Spanish expanded the mining activity and attempted to establish silver and gold mines.
They were not particularly successful in this endeavor, primarily due to|the opposition
of the Jesuit Order. In order to encourage settlement in Pimeria Alta, the Spanish

government in the 17th and 18th cehifuries made certain land grants to individuals who
would go into the.arez and live on them. After 1821, when Mexico became free of
Spain, it continued this practice. Bight dlaims of land grants were mac;ie in the Santa
Cruz valley area, the oldest being TumacacorifCalabasas which dated tErom 1806. In
1776, the Presidio at Tucson was officially established and permanently manned after
that date. Thus the town of Tucson grew up around the Presidio and che that time
has been the center of population in sauthern Arizona. |
In 1846 war broke out between the United States and Mexico, which was
ended by the Treaty of Guadalupe Hidalgo, wherein Mexico ceded to the United States
all of its northern territories north of the Gila River. Almost immediately after this
treaty, gold was discovered in California and a large number of people traveled
through Arizona on their way to the gold fields of California. Since c%:ne of the best
routes was south of the Gila River, the United States undertook to buy from Mexico
enpugh land to allow this southern transcontinental route, and this wag accomplished
in the Gadsden Purchase of 1853 whereby the United States annexed the land south of
the Gila River to the present international boundary. Immediately thereafter, a survey
-l
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was undertaken ko locate a railroad route through southern Arizona to C%Iifomia. Also,
the Butterfield Stage Line was established in 1857 from San Antonio th%ough southern
Arizone, stopping at Tucson on its way to San Diego and Los Angeles. iSome military
posts such as Ft. Lowell in Tucson were established in the 1850's, but thé United States
wmilitary presence in Arizana was curtailed by the cccurrence of the Civil War. After
that Waz, in 1865, a number of military posts were established in Axlzona to quell the
marauding Apaches. ‘

The Southern Pacific Railroad was completed from the fraast as far as
Tucsonin 1881. Other railroad lines were built, conmecting Tucson with INogales, which
grew in size and importance because of the railroad, and north to Fh ! ix. With the
capture of Geronimo in 1886, the Indian Wars were at an end. 'Ihézse two events
allowed an expansion of cormerce, mining, and ranching in southern ﬁ.nzona In the
1880’z a large number of cattle were brought to Arizona and cattle ranchEes established.
In the Santa Cruz valley, trees and wood were harvested for fuels a.ndias mafterial to
build houses and other structures. Ditches and diversion dams were built to divert
water for crops. Groundwater pumping was brought into the area in 1890, which
expanded the number of crops grown and this, compounded with the need for water
for mining -activities and the need for additional water for the m::reash]gg population,
eventually lowered the water table. Droughts followed by severe stonns} coupled with
the human activity, resulted in flooding which caused a great deal of erosion and
arroyo cuting in southern Arizona, egperially in the Santa Cruz River cha;kmel.

C. Conditions in the Santa Cruz River Valley
During the Last Half of the 1800's up to Statehood in 1912

Early visitors to the Santa Cruz River valley had many descnptions of the
river. In the upper valley in Santa Cruz County, it was a low-flowing petennial stream
with some marshy areas and cienegas. Near the Piina County line, the river generally

went subsurface and was thus dry most of the year but surfaced again near San Xavier

-23.
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and Tucson, This was due to a-geologi‘cal change from high bedfock in Santa Cruz
County to a deep alluvizal system in Pima County. In those areas where the river

flowed, the Indian population assisted by the missionaries conducted farming from the
surface waters. There are reports of fish being caught in pools along the perenmial Hlow
areas of the river, but there is no record of the development of any corrjmercial fishing
industry. In the lower Santa Cruz River, from Marana on northwesq the river only
flowed intermitiently and as a result of precipitation. !
Although there are reports of attempts at floating down { e Santa Cruz
River, there are no reports of any successful navigation over any:. si cant portion or
reach of the river. Two lakes were built in the 1860% to the 1880's south of Tucson
which impounded floodwaters and were maintained by flows fxm%n springs and
clenegas near Sentinel Hill or "A” Mountain. The waters impounded by these lakes
were used to gzind grains to supply flour to the nearby community. L’ney were also
popular as recreation areas. The drought and flood cycles of the late 1$80‘§ and 1890's
severely affected these lakes and washed out the dams that impounded them. As the
population grew, there were more wells and pumping of water from'g the basin and
wood cutting to the point where most of the trees in the valley near Theson were cut
down. Most of the riparian trees had been cut for use in building homes and other
structures and for firewood. Mining activity in the late 1800's and since statehood has
required a great deal of water which has yesuited in a significant lowering of the water
téble. By 1910, the entire base flow of the river at both Nogales and Tucson was
diverted for agriculture, leaving the mines to pump subsurface water for their
operations. Population growth, mining and agriculture have led to the lgss of perennial
water, an increase in groundwater withdrawal, and an extensive change in the
vegetation structure. These factors cambined with the alternate drought and flood
conditions of the late 1880's and 1890's and the early part of this century caused a great
deal of erosion, channel cutting and arroyoization of the upper Santa Cruz River valley.

~DA .
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A land speculator portrayed the Santa Cruz River at Calabasas, just
downstrearn from Nogales, as capable of floating steamboats in [the 1880% for
consumption by prospective land purchasers back east. This was pure fiction but gave
rise to the belief, occasionally even today, that the river was navigable brg large ships.

Although the Santa Cruz River has never within hiséory or known
prehistory been considered a navigable river, additional reqiﬁremezxtiis for water for
mining activities, agricudture and general requirements due to increalsed population
diminished the amount of water available in the riverbed by a signiﬁiant ammount by

1912, As of the date of statehood, while there was some flow in the far upper reaches of
the Santa Cruz Rives, ie. in Santa Cruz Cotinty, the remainder of the river would have
to be considered ephemeral or intermitient at best. The lower reach DEL the river from
Marana north to the confluence with the Gila River has always been dt{"y, flowing only
in response to significant precipitation. The Santa Cruz River valley }{as served as an
overland {rade route from prehistoric times, but there is no dorumented record of any
trade or travel on the river during the period leading up to statehood. 'ﬂ)“ravel in or near
the Santa Cruz River was accomplished by horseback, wagon, ‘pack mule, trains and
later automobiles as the road system improved. The Santa Cruz Rivet is not listed in
the Rivers and Harbars A.ct of 1899 (33 US.C. §§ 401 through 467(e)).

B, Conditons At and Aftexr Statehood

There is no record indicating that the lower Santa Cruz River eyer supported a
perennial flow. The upper Santa Cruz River may be considered prior to statehood to
have had a perennial flow, but even then, it was intermittent. By 1910, all of the flow of
the river was diverted for municipal use or irrigation and frequentiy this did not
produce sufficient water, The farmers would substitute pumping or would augment
the river flow for irrigation by pumping from subsurface waters and mines in the area
relied almost entirely on subsurface pumping of water. By statehood, the use of the

diversion of water for irrigation and municipal use and subsurface pumping for

-95.
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- irrigation and mining use was so extensive that the vegetation and foliage along the

river changed considerably with those planis requiring a near-surface source of water
such as cottonwood had died out and were cut and used by the locél populace for
firewood. The cenegas and riparian areas in the upper reach of the Sa:hta Cruz River
from Nogales north dried up also. The Santa Cruz River can clearly not be called
navigable or susceptible of navigability as of the date of statehood. '
E, Title to Lands Covered by Mexican Land Granlts
In the course of a hearing on the Santa Criaz River, the owrers of Rio Rico

Properties, Inc,, by and through their attorneys, filed a memorandum with the

Commission claiming that the Commission and the State of Arizona had no jurisdiction
to consider the navigability of that portion of the Santa Cruz River mm@passed within
their property. Ric Rn:o Properties, Inc. is the sug:essor'in interest to tl‘!fe heirs of Luis
Maria Cabeza de Baca, who acquired a land grant from the Mexican lgovemment in
1821 known as the "Las Vegas Grandes" near Las Vegas, New Mexira. éince this grant
was in conflict with another later grant, Congress passed an Act in June of 1860 {12 Stat.
71, c. 167} allowing the heirs of Cabeza de Baca to select an equal quantity of vacant
land, not mineral, in the Territory of New Mexico, to be located by them in square
bodies not exceeding five in number. In 1863, as one of the five parcels, the Baca heirs
selected the tract known as Baca Float No. 3, which is the area encompassed by the
propexty mow owned by Rio Rico Properties, Inc4 The owners and holders of Baca
Float No. 3 claimed to hold their title by Act of Congress from the original Las Vegas

land grant which was rnade in 1821 prior to the treaties. i
The position of the holders of what was formerly Mexic n Land Grant
land is that the original Mexican Land Grant was made prior to the Treaty of

Guadalupe Hidalgo {9 U.S, Stat, 922, Feb. 2, 1848) ending the war between the United

# In American Jand law, particulady in the western states, a Float Is 1 certificate authorizing the entry by the holder
of & certain quantity of land not yet specifically selecied or located. Black's [.aw Dictionary, Sth ed. 1979,

- 26 - |
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States and Mexico and also before the treaty formalizing the Gadsden P{Jrchase {10 U 5.
Stat. 1031, Dec. 30, 1853) whereby the United States bought from Mexich the area south
of the Gila River fo the present international border. Both of these treaties provide that
the United States would honor property rights and titles in land hgﬂd by Mexican
citizens prior to the date of the treaties. Because there were no title re,:étricﬁons under
the Mexdcan Land Grants and Mexican law apparently did not recognize the Public
Trust Doctrine ag we know it (whereby the title to land under ticlf.ai waters and
navigable rivers and the banks thereof was held by the sovereign for the benefit of all
the people), it is their position that their title to the Santa Cruz River where it flowed
through Baca Float No. 3 should be absolute and not subject to the Public Trust
Doctrine. In sﬁppoxt of their position, they cite Cify and County of San Francisco v. Le

Roy, 138 U.5. 656, 11 S.Ct. 364, 34 L.Ed. 1096 (1891); Knight v. United Land Association,

142 U.S5. 161, 12 8.Cr. 258, 35 L.Ed. 974 (1891); Shaw v. Kellogg, 170 T1.S. 312, 18 S.Ct. 632,

42 L.Ed. 1050 (1898); United States y. Coronado Beach Co,, 255 U.5. 472, 41 5.Ct. 378, 65
L.Ed. 735 (1921).

Based on the foregoing authority, it appears that th:lp position has

considerable merit. However, in view of our finding in this report, we need notmake a

specific finding as to jurisdiction.

VII. FINDINGS AND DETERMINATION
The Cormumission conducted a particularized assessment of equal| footing claims

the State of Arizona might have to the bed and banks, up o the ‘nigh—wal%er mark, of the

Santa Cruz River, and based on all of the historical and scientific data an}d informatian,

documents, and other evidence produced, finds that the Santa Cruz River was not used
or susceptible to being used, in its ordinary and natural condition, as a highway for
comunerce, over which trade and travel were or could have been conducted in the

customary modes of trade and travel on water as of February 14, 1912.

27
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The Commission also finds that the Santa Cruz River, while cc#-sidered tobea
perennial stream, has an almost insignificant flow duzing the dry sezts of the year.
As of Febmary 14, 1912 and currently, it flows/flowed primarily in direct response to
precipitation and seasonal storms. [

The Cormmission also finds that there is no evidence of any histo%:ical or modern
commerdial boating having occurred on the Santa Cruz River. '

The Comirission also finds that there is no evidence of any mxrimemid fishing
havmg occurred on the Santa Cruz River. E

The Commission further finds that all notices of these hearings. afld proceedings
were properly and trmely given.

In view of the foregoing, the Commission, pursuant to ARS. § $?‘-1128A finds
and determines that the Santa Cruz River in Cochise, Pima and Pinal Coﬁnﬁes Arizona,
was not navigable as of February 14, 1912,

DATED this / / day of ééégéﬂ: , 2006.

Dolly Echeverria, Vice Chair -

i

. :

* H
yony ;

.

Cecil Miller, Member

;f’ |

Georg ehnert Curiis A. Jennings . j
Executive Director Legal Counsel to the Commission
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STATE OF ARIZONA ‘
COUNTY OF PIMA l

i

- %
N ca AMOE[%SM , being first duly sworn,

upon oath deposes and says:

That hefshe is the agent of TUCSON NEWSPAPERS, publishers of
THE ARIZONA. DAILY STAR / TUCSON CITIZEN,
uewspapers of general circulation in the County of Pima, State of Arizons,
published at Tucson, Arizona, and that the statement hereto attached is a trite representation
of the advertiseaent published. in the said paper(s) 3 times on the,
following days: |

Nov 14 2003 in class 918 T-Tucson Classifieds - Daily
Nov 21 2003 inclass 918 T-Tucson Classificds - Daily
Nov 28 2003 ix class 518 T-Tucson Classifieds - Daily

i Bubscribed and sworn to before me this 28th day of November, AD. 2003
4 ,.-.} VALERIES. GOMZALES

My Commission Expires

Netary Public (L tete) o M’é""’

M332223603601 A 2~
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STATE OF ARIZONA
COUNTY OF PIMA.

. upon oath deposes and says:

. That he/she is the agent of TUCSON NEWSPAPERS, pub
THE ARIZONA, DAILY STAR / TUCSON mxszx

.newspapers of general circulation in the County of Pima, State of

published at Tucson, Arizona, and that the stafement hereto attached is a tme represeatation

of the advertisement published in the gaid paper(s) 1 timcs on ﬂ‘m
following days:

Dec 82003 inclass 918 T-Tucson Classifieds - Daily

8th day of December, AD, 2003
‘FALEIIE LY

Notary Pablic %W S

M342230705401
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THE ARIZONA Rﬁ#PUBmc

STATE OF ARIZONA
COUNTY OF MARICOPA 5s.

Glaria Saldivar, being first duly swom, opon cath deposes
and says: That she is a legal advertisipg representative of the
Arizona DBusiness Gazetta, a newspaper ©f general
circulation in the comnty of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspspers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a toe © of the advertisement
published in the said paper on the dates as indicated.

Ths Arizons Rzpuilic

!

Februaty 8, 2004

Swuom 1o before me this
8™ day of
Foabruary A.D, 2004
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tha Santa Cruz River Basin.
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Evidence Log S
Hearing No. 03-002-NAY
Arizona Navigable Stream Adjudication Commission
Santa Cruz Couinty, Santa Cruz River
March 11, 20403 .
Item Recsived By
Number Date Sowce to ANSAC Description By
1 6/9/00 Evidence on hand st AN- | Dmafl Final Report Small &Minor Watercourses | Grorge
approx sagL Annlynis for Santa Ceez County, Axizona dated | Mehnert
Jans 9, 2000,
z B0 Bvidence on band at AN- | Final Report Small &Minor Water Analy- |George
approx SAC, 515 forr Santa Cruz County, Arizooa Augnst {Mehnert
1, 2000,
3 816/00 Bvidence oot hand at AN- | Commputer priotout pages of PowerPoint slide George
APPrOX SAC. pregentation by Stantec and Jon Fuller, titled AN- | M=hnert
S8AC Publiz Bearing Saatn Crux County.
4 o/7/98 Evidence on hand at AN- | Small and Minor Watercourse Criteria Final Re- | George
SAC port. Mehnert
5 01189 Bviderce on hand at AN- | Final Report, 3 Courty Pilot Study. CGeorge
SAC Mebaert
6 Received |Evidence cn band af AN« | 1. Letter fiom David Baron deted Feb 18, George
op various | SAC previously submit- | 1957, 2. Letter from Al Anderson dated Decem- | Mebnert
dates, ted for watercowmse hear- | ber 26, 1997, 3, Letter from Mark Larken dated
ings in Santa Cruz County | February 9, 1998, 4, Memorandinm fiom Lec A.
gnd iricluded in Comuuis- | Storey dated February 13, 1994, 5,
sion report to legialaturo, | and Rxhibits submitted by Richard Lee Duncan
1 volums. Pehruary 22, 1998 6. Letter from James Brascl-
ton dated September 19, 1997, 7. Raview of
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Evidence Log continuationPage | ™

Hearing No. 03-002-NAV - |
Arizona Navigable Stream Adiudicaﬂon Co:#nmis
Santa Cruz County, Santa Cruz River
March ll, 2093
Item Received Entry
Number Bate Source Description By
Hydrogaalogy submitted by Leonard and
Philip Helpeany. 8. 1992 Basting Suyvey by
Central Arizons Paddlers Club.
9. Samta Crmz Ruver finzl report by QFCEugl-
acering, Gearge V. Sahol, QWCA,[T: and J.
) E. Fuller, dated November 1996,
7 |122/03 |Frank C.Brophy Ir Lir Re: Babacomazi River (Creek), 'fn
of the Son Pedro River.
8 31103 | Jack August Paper eatitied The Upper Sauta Cruz(River: | Geoage
History of Lesgening Stream. Mechnert
5 3/1/03 Brien Woodford " | Map of Arizonx an which it is alleged Baca | George
Float Nursher 3 is outlined in red. Mehmert
10 3/11403 | Jack August Paper titled Baca Float Number T]%zw: An |George
Institutionsl and Legal History. Melanrt
11 3NyG3 | Amy Langenield Memmndmn submitted for hearingMerch | Gearge
11,2003. Mchoert
12 V10/03 | Vera Kormoylak Letter dated 3/7/03 and Bock titled The Less- | George
cding Stream by Michael F, Logan. Mehenrt
13 3700403 Vers Xomylak Sonorensiz, Arizone Scnoza Desert Musenm | George
' Newsletter, Summer 1998 Mehnert
14 3/10/03 | Vers Eormylak Axticle, Degert Plante by Dean A, Hendrick- [ George
son and W 1L Minckiey. Mebmert
is 3710103 Vera Komyfak Article Water Follics by Robert Glennan Geoxge
Melmert
16 3/10M3  {Vera Komylsk : Article Arroyos and Environmental Change in | George
the SouthWest by Ronald U. Cooke Tnd Rich~ | Mehnatt
ard W, Resvea—excerpts,
17 3/10/03 Verz Kormylak Ariticle, Anzona Highways April 1988, El George
Rio dz In Sanda Cruz Mehnert
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Evidence Log continuation Pagb
Hearing No. 03-002-NAV

Pape No.

3

Arizoua Navigable Stream Adjudication Commission

Sanla Cuz Coimty, Santa. sz E;ver k

Mmh 11, 2003

Ttem Received Botry
Number Date Source Degexdption J By
18 3/11/03 Cheryl Doyle Letter from Arizona State Land ncﬂmmmnt Georgs
deted Mzch 11,2003, - i Mehnert

]
19 |11204 |Cheryl Doyie Finol Repost fom JE. Fuller, | - George
; Mehnert
20 |120004 | Cheryl Doyle g Pages to be added 1o J.E. Fuu.:rpmamzpan George
of 112404, ) Mcimert

|
21 1/22/04 | Cheryl Doyle 10 Pages to replace 8 pages received 12004 | George
to ba 2dded to Y B. Fuller Final of Melmert

1/12/04, 4

22 1/23/04 Jeapne Reller Letter from Jeanne Kaller, nne page. George
) Mahnert
23 71104 | Nancy Orr Letter from Nancy Orr, one page. Grorge

p.14
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STATE OF ARIZONA :

NAVIGABLE STREAM ADJUDICATION COMMISSI()
1700 West Washington, Reom 404, Phoeaix, Arizona 85007 !
Phons (602) 542-9214 FAX (602) 542.9220 i

E-rnsil: itreama @mindspring.com  Web Page: http://fwww.azstreembeds. com OEOQORCE MEHNERT
Exemulive Director

Meeting Minutes ;

Nogales, Santa Cruz County
Hearing Regarding Santa Cruz River
in Santa Cruz County

March 11, 2003

COMMISSION MEMBERS PRESENT
Jay Brashsar, Dolly Echeverzin, Rarl Eiscabower, Jamos Henness, and Ceeil Miller

COMMISSION MEMBERS ARSENT
Nome.

STAFF PRESENT
Curiis Jennings, George Mebnert, Tom Yogt

1. CALLTO ORDER
Chair Biseahower called the meeting to order at appeoximately 1:30 pm,

2. ROLL CALL

All Commissionere present.

Following roll call Chair Biseakower explalasd there witl be two hearings today; first he will conyenn the mall and minor
watercourses herring for Santa Cruz County, recess that, and convane the major wateroourse Cruz River hearing,
hold thet hearing to its connlusion, aud Giea retum and complete the Santa Cruy County small minor watzreourses

hearing.

Chalrmen Eizenhower convened the small and minor watercourses bearing, récesned if, and con the Santa Croz River
major watercowrse hemring.

3. SANTA CRUZ BIVER WATERCOURSE HEARING (discussion and action). L

Commissionar Brashesr cogpiained the Commission did not kave thy muthacity to determine tionzl naatters, b that

the Commission wes hear to consider navigability of sireama enzf that was what they were going to do.

The followmg people appeared and gave westimony or asked guestions: Amy Laogenfeid, S Wene, Brad Woodford,
Jack Aupust, Vera Kemylak, Philip Halpenny, Cheryl Doyle, V. Ottozawa-Chatupron, viark innis

CALL FOR PUBLIC COMMENT (comment sheets),
{(Pursuent tv Afiorney General Opinion No. 99-006 [R99-002]1. Public Comment: Consi lon zod discussion of
comments aad complainte from the public. Those wishing to addresz the Conmmnission nesd Kot request permission [a
advance. Action taken as a result of publlc comment wiil be Hmited to directing staff to study the matter or resohediling
the matier for farther considerarion snd decision et & leter date.) i
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Chalrmen Eisenhower asked iF there were any other questions or comments from anyorne. There jvere none

Notion: To adfourn ressfon on Santa Cruz River, Meeting adjommed at 2:50 p.na.
Modon by:  Ceeil Miller Second by: Jim Henness Vote:  Alllaye

Respectiully submitied,

mﬁem Dirsetor ) Date:  Merch'13, 2003
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STATE OF ARIZONA
NAVIGABLE STREAM ADJTIDICATION CDMIMISSION
1700 West Washington, Ream 304, Phoesilx, Asizons 55007

Phonc (602) $42-5214  FAN (602) 542-9220

COMMISSION MEMBERS PRESENT .

Jay Brashear, BEarl Eisechower, Jarnes Henness, Cecil Miller,
COMMISSION MEMBERS ABSENT

Dolly Echeverria

STARE PRESENT

E-mmil: stresms@mindapring.coimn  Web Page: httpiiwww.antresmbede.com GEORGE MEHNERT
: Excoutive Dircor
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Meeting Minutes

Tucson, Phata Coanfy, Arlrona
Janwary 22, 2004

George Mehnert, Dir., Curtis Jenrdngs, Legal Counsel.

1.

2,

3.

SI

CALL T ORDER.

Chairman Eisenhower called the meeting to order at approximately 110 16 a.m.
ROLL CALE.

Sce above.

APPROVAL OF MINUTES.
Minuwtes of December 16, 2003,
Motien: To approve minutes,
Motion by:  Cecil Miller. Second by: Jim Henness.  Vote: All aye.
HEARING REGARDING THE NAVIGABTLITY OR NON- |
NAVIGARBILITY CF THE SANTA CRUZ RIVER IN PIMA COUNTY,
Cauge Number 03-002-NAV. ﬂ

Tke following people appeared and gave testithony, other informatioh, or asked
questions on Januery 22, 2004: Chieryl Doyls, Jon Fulier,

HEARING REGARDING THE NAVIGABILITY OR NON-
NAVIGABILITY OF THE SAN PEDRO RIVER IN PIMA CQG Y,
Cause Namber 03-004-NAV.

The following people appesred and gave testimony, other infonnatinfl, or asked
guestions on Januery 22, 2004: Cheryl Dovle, Joa Fuller, :
HEARING REAGARDING THE NAVIGABILITY OR NON-
NAVIGABILITY OF THE SMALY, AND MINOR WATERCO ES IN
PIMA COUNTY, Cause Number 84-003-NAV.

The folowing people appeared and gave testimony, other information, or asked
questions on January 22, 2004: Cheryl Doyle, Jon Fuller.

CALL FOR PUBLIC COMMENT (commeni.sheets),
[Purniont to Atiorrey Cenared Opiwtan Na. B9.006 [R99-002), Public Comments Conri jors aed discussion of
commenss ond camplains froim rhe public. Those wishing o nodrery tha Cosunision need not 5t permicrion i
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advence, Actiom iekes &3 8 resdt of public conmert will be letted 50 mwmmm%nr wmchdmug
ihe matier for firtiutr constdaracian omd doclsion as o Yarer date )

There was no public comment.

7. FI'TURE AGENDA ITEMS AND ESTABLISHMENT OF FU’ILURE
HEARINGS AND OTHER MEETINGS. .
The Chair asked the director to go over the current calendar for schdduled
meetings. Mr. Mchnert said thero was a meeting scheduled for 8: a.m. an
January 27, 2004 in Phoenix at which tirne the Commission may c?nsnder and
may vote on the navigability of the Graham County smafl and min
watercourses, the Greenles County small arnd minor watercourses, the San
Francisco River, the Blus River, and the Lower Salt River, T
Mr. Mehnert also said thero is a hearing scheduled for March $, 2004 in
Florence, Arizona releting to the Pinal County small and minar watércourses, the
Santa Cruz River, the San Pedro River, and the Gila River. '

8. ADJOURNMENT.
Motion: Te adjourn.
Motion by:  Cecil Miller. Second by: Jim Henness,  Vote: All sye.

Meeting adjourned st approximately 1 1:00 a.m.

Respectiully submitted,

oy i

George Mchnert, Director, January 23, 2004
MNavigable Stream Adfudication Commission
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STATE OF ARYZONA
NAVIGABLE STREAM ADJUDICATION CONIMISSIO
1’700 West Washingten, Room 304, Fuoanix, Arzona 85007
Phone (602} 542-9214 FA)C (603) 542-0220 [ GBORGE T
I hitt eils,
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MEETING MINUTES
Flarexre, Pingl County, March 9, 2084

QOMMISSION MEMBERS PRESENTF
Jvy Brasheer, Dolly Echevettia, Exdd Eisenhower, Ji Henness, and Cogil Miller,
COMMISSTON MEMEBERS ABSENT
Hoew,
STAYF PRESENT ‘
George Metmert, and Coramission Lagz] Connee) Curtis Jennings.
1 CALL TO GRDER.

Chair Eisanhower called the meeting o onder @ spproximsiely 10:00 aum.
2, ROLL CALL.

See sbowe,
3, APPROVAL OF MINUTES (discussion snd sotion).

A Tamuary 27, 2004 Maricopa County. i

Mution by ¥im Heoness Second by: Dolly Echiovorria i

Motlore  To approve the mimees of Jenoary 37,2004, Vol Al aye. ‘
4 HEARING REGARDING THE NAVIGARILITY OR NON-NAVIGASELITY OF T$E GILARIVER

03-E07-NAV.

Te::tu-mqya:dwn@m&mwmmmdwmwlmibmmmswhndmmmi
b Alan Goakdn, Brgincer tad John Haston, Attnwey, representing the Gila River Indina .
Physical documentary evidense was sabmitied by Mr, Gookdn, (Pleese refir to agenda i m:mbcs
regarding the testincnry of Mr, Gookin and Mr, Hestoe )

5 BEARING REGARMNG THE NAVIGARLITY OR NON-NAVIGARILTTY OF m SAN PEORO
RIVER 3-004-NAV.
Testineny o other information wis preaented by Cheryl Doyle representing the Stam Dlepartinent who
mhcdhnrmibmawuldbednmum}wdmwmitemmbwd the

anvigability or non-navigahility of the Gila River.
Mmmofmwmmmwmmmmammmmdmmmdm
aad ochar svidence was cloged, i

6. HEARING REGARDING THE NAYIGABILITY OR NON-NAVIGABLLITY OF m SANTA
CRUZ RIVER 03-802-NAY.
Taslunnnymuhrmmmmnwdbymmyinoytewnﬂnsth:&m:I.,nn‘Depa.rhnmlwm
stated her inBrmation would be the saroe 82 she had gated regunding itsm nimber 4 the
navigebility or sos-navipalility of the Gila River.
At the ond of the hearing rgarding this matter Chatrman Eisenhower sunmmced thet the tadng of testirmony
and cther evidenics was clased.

7. HEARING REGARDING THE SMALL AND MINOR WATERCOURSES IN P COUNTY
04-00T-NAVY,
Festimony of other infarnoation wae presested by Cheryl Doyle representing the Sram Departinent wha
stated her infiwmstion wounld be the same ss she had sze? regaeding {iem number 4 1he

navigablifty or ncm-navigability of the Glla River, and in zddition discussed the small end minos watercourse
repart. Lo respoase to a question by Cumls Tennlags Cheryl Doyle stated that the climatic afz{ weather
conditions at the tine oFthe study were exsentizlly the same 45 in 1912,
Atthe end of the hearing regarding this matter Cheirman Elsenhower announced 5t the tnkmg of testimony
and othwr evidencs was eloged,
B CALL FOR PUBLIC COMMENT (cormnment shct:ta)

£
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Hagpestfully submitted,

S o

Geome Mcbknet, Dirseior
Nach 146, 2004

P Y I L TTOaUL UF [UME B UK ;:'UI:EBEB::EPH

(Fursuont to Atomey General Opindon No. 199006 [R99-003]. Public Comment: Conideration and
discustion of commeénts and compialnts from the public, Thost wishing ta axldress the Commixelon need ot
request permvicrion in advance. Actiom takem as o verult of publle commmeri will be limited & direciing sof¥ to
study the matter or reschecduling 1he imatier Jor further consideration and decizion at o karer (date )

Alsn Gookin asbed permisclon to spsak rogerdicg agonds item number 4, the Gila River. Mr. Gaokin
indicated be ted acrived late and bad missed the pesentation mparding the Gila River, He agked the
Commission’s indalgense snd that they retan o the Gila River matier 30 ho could provide lestimony and
other cvidencs, The cheir agreed and Mr. Oookin peeyented testimony snd documentary teal evidenca,
The Chairmen restated tha thia t9 the fosl opportunity to sutbmiit testimony arnt}m-ench' reparhng the:
navigability or non-navigability of the Sen Pedro and Semitx Cruz Rivers,

FUTURE AGENDA ITEMS AND ESTABLISEMENT OF FUTURE HEARINGS AND OTHER
MEETINGS :
ADJOURNMENT. .

Moton by: Ceail Millar Second by: Tim Henoess
Motior: To adjoumn Yom: All mye.

Mecting adjourned ot spproximeiely 10:55 a.m




STATE OF ARTZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION
1700 Want Washingian, Reom 304, Phosnlx, Arizona 85007
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MEETING MINUYER

CONMMISSION MEMBERS PRESENT

Ixy Brashear, Dolly Echeverria, Ead Eisenhower, and Cecil Miller,
COMMISSION MEMBERS ABRSENT

Jima Henness.

STAFF PRESENT

Oearge Melnerl, aod Commission Legal Counsel Cotis Jennings.

1.

8

k
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YSoenlx, Arirona Seplember 16, 2004

CALL TO CRDER.

Chair Eivenhower cslled ths mweeting to order at appraximaiely lﬁ'O&n.m.

ROLL CALL.

See sbove. ‘

AFFROVAL OF MINUTES (dizceslon mnd setion)

A, June 28, 2004, Miuicops Cavoty. :

Motion by: Dolly Bcheverria  Second by Cocil Miller ;

Motion: Fo aprwove the minitzg of fune 28, 2604, Vole: AR sye.

DISCUSSION AND ACEION REGARDING THE NAVIGARILITY OF THE SANTA CRUZ RIVER.
Metion by Tty Brashese "Second by: Cee) Miller

Maotinen:  Non Navigeble Vote: Allaya,

Jry Brashear; Notouoly woes thers not & preponderance of svidence af navigabifity, there uns o evidenos s

a1, th sposk of, prezented regarding savigabicy.

DISCUSSION AND ACTION REGARDING THE NAVIGARILITY OF THE SAN FEDRCO RIVER.,
Muation by: Jay Brashear Secomd by: Dolly Beheverria

Moliorr Non Navigable  Voie: All sye.

Jsy Brasbear: I tricd o pay puticular stisption to this siver beomuse of ity many shiribuiss god [ gave it &

really haest look. Thene may be many things thet would canss us (o maintain the Sao Pedio River juat es i iz

but it 1s nat within our charter regeeding detsomination of navigabilily. It was never a highway of

CoTEe, i

Croft Miller: {ndiumdbcwmmmubyﬁwhhmoﬂheSumwmxdmnct#nbi:uﬁpHn.

DISCUSSION AND ACTION REGARDING THE NAVIGABILITY OF THE AND MINOR
WATERCOURSES IN PIMA COLINTY. |
Motion by: Ceoll Milker Secand by: Dolly Echeverrin

Mpotioa: MonNavigeble, Votar All wye,
DISCUSSION AND ACTION REGARNING THE NAVIGAHILITY OF THE SMALL AND MINOR
WATERCOURSES IN PINAL COUNTY. |

Motion by Dally Bcheverrig  Second by: Cetl Milker i
Motiom: NonNavigable,  Vate: Allaye. ‘i
Jay Brashear: Somcihing I have noticed wegarding small and mingr wasercourses is ihat to call these sonall
and miner wabsrcoRrscs, wmmum.samhmdpm:hﬂwd coniral paople nsa a battar
term when they call them Soodways.
DISCUESIAON AND ACTION REGAHIING EXECUTIVE PIRECTOR SALAKY,
Discussion without actian, Matter tsblad o fnure meetng,
DISCUSSION AND ACTION REGARDING ATTORNEY HOURLY RATE.
Discassion without action, Matier tebled to firtire mesting.
CALL FOR PUBLIC COMMENT (comment sheots).
(Purzuant to Attomey Gereralf Opinion No. 199-008 [RE?-002). Public Comment: CGomsideration and
discursion of commenty and conplainis from tha public. Those wishing lo addrevz the Cleam:‘.t:iﬂﬂ need not
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12 ADJOURNMENT. .
Motion by: Cocill Miller = Second by: " Dolly Echevesria
Motion: Toadjourn, - Vote: Al mye.
Mecting adjourmed st spproximately 10552 4m.

Respecielly sutanitied,

request pavenisslon tn odvance. Aciioa taken ar a resali of public comment will be Umited ka direcring staff o
seudy the matter or rescheduling the matter for further consideration and decision at a latey date)

FUTURE AGENDA [TEMS AND ESTABLISHMENT OF FUTUHRE HEARINGS AI?D OTHER
MEETINGS. .

Curtls Jenuings: [ndicand tha he hopes all ufulemkmdhuﬂmmbedumfurauofﬁmmdlmd
minor wakzroourses and ail of the major fvers regarding which there It 10 conuoversy toneeming
savigatility. Ha further indicated that there may be additiona! tirss necessery & complete (he Commissian's
work roganding soch watsreourses 45 the Salt River, the Verde River the Qile River, and tig San Pedro River
beocause of ibs umiquencsy. '

Lanrie Hachie! reprecanting the Stats Lend Depariment expressed concerns regarding the Land Department's
abdlity to provide updates far 22 hexrlngs schednled during the year on the current ANSAQ timeline. She
said the Land Depatment will continue: to do the best it can regarding updating reperts and providing expecd
testimony. The Chair suggrsted that Ma. Hachte! let uy knpw If they face problerns so that 'we coagider
meking some adjustments in ver sckedule. Discussed Gil County mecting dates.

CGeorge Mehoert, Director
Seprember 17, 2004
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